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About the National Law Center on Homelessness & Poverty

The National Law Center on Homelessness & Poverty is committed to solutions
that address the causes of homelessness, not just the symptoms, and works to place

and address homelessness in the larger context of poverty.

To this end, it employs three main strategies: impact litigation, policy advocacy,
and public education. It is a persistent voice on behalf of homeless Americans,
speaking effectively to federal, state, and local policy makers. It also produces
investigative reports and provides legal and policy support to local organizations.

For more information about the Law Center and to access publications such as this
report, please visit its website at www.nlchp.org.

About the Allard K. Lowenstein International Human Rights Clinic
Yale Law School

The Allard K. Lowenstein International Human Rights Law Clinic is a legal clinic
at Yale Law School that undertakes projects on behalf of human rights organiza-
tions and individual victims of human rights abuse.

The goals of the Clinic are to provide students with practical experience that
reflects the range of activities in which lawyers engage to promote respect for
human rights, to help students build the basic knowledge and skills necessary to
be effective human rights lawyers and advocates, and to contribute to efforts to
protect human rights through valuable, high-quality assistance to appropriate
organizations and individual clients.

To that end, the Clinic undertakes a wide variety of projects every year, includ-
ing fact-finding, drafting reports, amicus briefs, and legal manuals, submissions
to various international human rights bodies, and other kinds of human rights
advocacy.

For more information about the Clinic and to access past projects and publications,
please visit its website at http://www.law.yale.edu/intellectuallife /lowenstein-
clinic.htm.
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Executive Summary

This report, a joint effort of the Allard K. Lowenstein International Human Rights
Clinic at Yale Law School and the National Law Center on Homelessness & Pov-
erty (“the Law Center”), documents the rise of homeless encampments and “tent
cities” across the United States and the legal and policy responses to that growth.

Because of the economic recession and the financial and mortgage foreclosure
crises, homelessness has increased and intensified in the United States over the
past several years. According to the U.S. Department of Housing and Urban
Development, from the beginning of the recession in 2007 through 2010, fam-
ily homelessness has increased by 20%, and the U.S. Department of Education
reported that over a million schoolchildren were homeless in the 2011 to 2012
school year — close to a 75% increase since 2007. At the same time, there have
been increasing reports of homeless encampments emerging in communities
across the country, primarily in urban and suburban areas and spanning states
as diverse as Hawaii, Alaska, California, and Connecticut. Our media survey of
news reports from 2008 to July 2013 documents over 100 tent communities in 46
of 50 states and the District of Columbia.

Homeless encampments often reflect the lack of adequate housing or shelter in the
community. Our research indicates that in addition to the simple lack of available
beds, the shelter system often does not meet the needs of homeless individuals,
especially over the longer term. For example, inability to accommodate couples;
requiring families to separate; safety concerns; restrictions on storing belongings;
and opening and closing times that conflict with work schedules can deter individ-
uals and families from shelters. In some instances, tent cities can offer individuals
and families autonomy, community, security, and privacy in places where shelters
have not been able to create such environments.

Municipalities have responded to this trend in various ways. In eight of the sur-
veyed camps, municipalities legalized the camps and allowed occupants to build
more permanent structures in place of tents, with another three moving in that
direction. Ten camps had at least a semi-sanctioned status, meaning that although
not formally recognized, public officials were aware of the encampments and were
not taking active steps to have them evicted. In most cases, however, municipalities
have chosen to shut down camps without providing alternative housing or shelter,
often arresting residents and destroying their property in the process.

With this report, we examine a few representative tent cities with the objective of
illuminating the factors giving rise to their creation, the stories of their inhabitants,
and the ways in which communities have responded. Given existing documenta-
tion of West Coast encampments, we focus primarily on East Coast and Southern
tent cities —in particular, those located in Providence, Rhode Island; Lakewood,
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Case Studies

New Jersey; New Orleans, Louisiana; and St. Petersburg, Florida. We also review
the growing body of domestic and international law affirming the human right to
housing, including the right not just to shelter, but to housing that is decent and
affordable. While maintaining that the existence of tent cities itself reflects a severe
lack of affordable housing —and thus a violation of the human right to adequate
housing--we find that when adequate housing or shelter is not available, forced evic-
tions of tent communities may violate human rights, and may also violate principles
of domestic law. We end with several recommendations for best practices in dealing
with tent cities and mitigating homelessness, including providing assistance to those
living in tent cities and facilitating their transition to permanent housing.

Our findings are detailed in the body of the report. The following is a brief
summary:

We traveled to four locations to interview residents and former residents of tent
cities, as well as homeless advocates, attorneys, service providers, and local officials
working on homelessness issues.

Providence, RI

Two large tent cities emerged in downtown Providence between 2009 and 2010.
“Hope City,” was founded by a homeless organizer, John Joyce, and a Brown
University student, Megan Smith, in January 2009, initially to draw attention to
the lack of available and accessible shelter. It grew to around 8o residents; some
had been had been turned away from shelters because there were no beds avail-
able; others had been turned away or found ineligible due to substance abuse,
behavioral, or mental health issues; and some were couples who would have been
separated in the shelter system. Although Hope City provided a certain degree of
autonomy and community to its residents, it had problems with safety and secu-
rity. Camp Runamuck was started by a few homeless couples who began pitching
tents in a park and eventually grew to about 100 residents. It had an official charter
and a firm leadership structure; its residents do not appear to have faced the same
safety and security issues that plagued Hope City.

Although both Camp Runamuck and Hope City received positive media attention
and a flood of donations, the City persisted in efforts to remove the tent cities, even-
tually succeeding in evicting both encampments from their properties and obtain-
ing injunctions to prevent residents from settling elsewhere. The City also passed

an ordinance banning camping on city grounds. Nevertheless, it appears that in the
wake of the publicity generated by the tent cities, the situation improved. A particu-
lar success is a Housing First program, established in 2009 and run by Riverwood
Mental Health Services. The program places homeless individuals in permanent sup-
portive housing, offering wraparound services including employment, mental health
counseling, and substance abuse treatment, without forcing residents to comply with



particular programs as a condition of housing. Since the disbanding of Hope City
and Camp Runamuck, most of the encampment residents have been housed. In June
2012, advocates were successful at the state level in passing a Homeless Bill of Rights
— the first of its kind in the country — prohibiting discrimination against home-
less persons, which may help to counter negative local responses. However, broader
concerns about affordable housing and homelessness remain: the fair market rent for
a one-bedroom apartment in Providence is over $800 per month, essentially requir-
ing individuals to be in a full-time job earning at or above $19 per hour in order to be
able to afford rent payments.

Lakewood, NJ

In a wooded area just off a side road in Lakewood, New Jersey, about seventy
people have made their home. Tent City was started by Minister Steve Brigham
in 2006, when a man asked the minister for help because he was unable to pay his
rent and was about to lose his home. The encampment houses close to 100 indi-
viduals who asked Minister Steve for help, and even local police and social work-
ers have sometimes referred homeless individuals to the encampment. Residents
expressed their appreciation for the autonomy, security, and sense of community
the camp provides.

Ocean County, of which Lakewood is a part, is one of the only counties in New
Jersey without a shelter system. Housing is expensive in Lakewood, and most local
jobs are very low-wage. Although the response by local community members to
Tent City has largely been supportive, Lakewood City brought a lawsuit in state
court seeking to evict Tent City residents from the woods under a New Jersey
ejectment statute. On January 6, 2012, a New Jersey Superior Court denied Lake-
wood’s motion for a court order allowing it to dismantle Tent City. In April of 2013,
Lakewood and Tent City reached a settlement, under which Lakewood dismissed
its charges concerning code violations and agreed that Tent City’s current residents
may not be ejected unless it provides them safe and adequate housing for a full
year. Lakewood has also agreed to provide basic municipal services to Tent City
residents until they depart.

New Orleans, LA

Between 2007 and 2011, there were three tent cities in downtown New Orleans,
each different in size and nature. The Duncan Plaza tent city, while serving as

a refuge for many homeless and disenfranchised people in the wake of Hurri-

cane Katrina, also had an organizing element which coalesced into a group called
Homeless Pride. The nearby Canal-Claiborne tent city grew following the dis-
bandment of the Duncan Plaza tent city in late 2007; unlike Duncan Plaza, it lacked
security and any organizing authority, leading to harmful health, sanitation, and
safety conditions. It was closed in July 2008. The Calliope Street homeless camp

emerged most recently and included semi-permanent homeless residents as well
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as temporary residents coming from the overflow of the New Orleans Mission. At
their peak, each homeless camp housed between 100 and 300 homeless residents.

While there continue to be small, informal encampments in and around the
Greater New Orleans area, service providers and the City of New Orleans
attempted to move residents in all three large camps to Permanent Supportive
Housing (PSH). In the case of the Duncan Plaza and Canal-Claiborne tent cit-

ies, this move was part of an unprecedented relocation initiative spearheaded by
UNITY of Greater New Orleans. The recent attempt to dismantle the Calliope
Street homeless camp was led by the City of New Orleans as part of a new home-
lessness initiative. The city closed the Calliope Street encampment in November,
2012. Almost all of the remaining fifty-five residents received shelter. In a press
release, the city said it would fence off the area to prevent the encampment’s
return. However, news reporting from early 2013 indicated that homeless individu-
als were returning to the area. The emphasis placed on creating over 400 new PSH
units by both service providers and city officials was largely successful in positively
addressing the immediate needs of those in the encampments, but many more
homeless persons who were not in the organized encampments remain in need.

St. Petersburg/Tampa, FL

Since 2003, homelessness has increased steadily in St. Petersburg and surround-
ing Pinellas County. In the 2011 Point-in-Time count, County officials documented
5,887 homeless individuals. According to research by the Pinellas County Health
and Human Services and University of South Florida, fifty-five percent of the
homeless population cited the lack of affordable housing as their most important
unmet need, higher than statewide averages.

From 2003 to 2006, homeless persons increasingly gathered in the downtown St.
Petersburg area, and began to form various communities. In early 2006, the City of
St. Petersburg sanctioned the creation of one temporary “tent city” in a lot adja-
cent to the St. Vincent de Paul shelter. While this arrangement lasted for several
months, it was unable to accommodate the numbers of St. Petersburg’s homeless
population, and additional tent cities were founded without official sanction. Dur-
ing this time, economic conditions in Florida began to decline and officials feared
that homelessness would increase significantly and overwhelm shelter capacity.

In late December 2006, homeless individuals, many of who were working full-
time, formed an impromptu tent city, “Operation Coming Up,” as an act of
protest directed at the municipal authorities’ failure to provide adequate shelter.
It was disbanded by the city, only to be replaced by several more tent cities in
the downtown area. In an incident that was caught on videotape and publicized
widely on the internet and in the national media, on January 19, 2007, local law
enforcement dismantled one of the new tent cities by force, slashing and seizing
at least twenty tents.



Legal Standards

Following the slashing incident, two sanctioned tent city alternatives were estab-
lished. The first, Pinellas Hope, is an institutionalized tent city and dry shelter
run by Catholic Charities. It has a capacity of about 250 tents, with permanent
housing units constructed on the periphery. The second, Safe Harbor, is a wet
shelter, meaning that individuals do not have to be sober in order to enter. It
includes an outdoor camping space and indoor dorm-like lodgings, and is strictly
administered by local law enforcement and correctional officials. It is located in

a converted minimum-security jail annex and serves as both a shelter and a jail
diversion program for homeless persons, and has been criticized for jail like con-
ditions by local advocates.

Although these options provide some degree of services not available at the time of
the forcible evictions in 2007, there are still numerous ordinances that criminalize
survival activities in Pinellas County, and suitable alternative housing options to
tent cities remain elusive.

A survey of relevant international and regional law indicates that the right to

housing is well-established in international law, both directly and as a com-
ponent of the right to life, the right to due process, the right to property and
privacy, the right to nondiscrimination, the right to freedom of movement and
choice of residence, the right to access public places and services, the right to be
free from cruel, inhuman, and degrading treatment, and the right to services for
disabled and mentally ill persons.

Domestically, some federal courts have found that the First, Fourth, Fifth, Eighth,
and Fourteenth Amendments protect the rights of homeless individuals to perform
survival activities in public spaces where no alternatives are provided; the rights

of homeless individuals not to be deprived of their liberty or property without due
process of law; the due process rights of homeless individuals to travel; and their
rights to be free from cruel and unusual punishment. Additionally, in April 2012,
the U.S. Interagency Council on Homelessness issued a report on constructive
alternatives to the criminalization of homelessness recognizing both constitutional
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Summary Recommendations

and international treaty standards as potentially applicable to conditions that crimi-
nalize the basic survival activities of homeless persons. At the state level, the record is
mixed in protecting homeless persons from eviction or harassment in tent communi-
ties, but some important precedents using principles of estoppel, unclean hands, and
necessity exist.

Finally, comparative examples—including India, South Africa, Colombia, and
Canada-—illustrate how U.S. courts could interpret the right to housing, the right to
life, the right to travel, and the right to due process if they were to seek conformity
with universal human rights standards. Courts in these countries have interpreted
constitutional protections similar to our own in line with human rights standards
to include the right to shelter oneself in the absence of suitable alternatives and the
right to be protected from eviction from temporary encampments or squats into
shelter-less homelessness.

Extrapolating from our fieldwork and interviews with tent city residents, home-
less individuals, advocates, and community officials, we have collected the following
recommendations, incorporating various best practices we witnessed and that were
reported to us:

Affirm and implement the human right to housing by increasing the availability of
affordable, safe, high-quality housing.

Work constructively with tent city encampments to support viable temporary solutions.

Repeal or stop enforcing counterproductive municipal ordinances and state laws that
criminalize homelessness; pass Homeless Bills of Rights in accordance with human
rights standards.

Prioritize the autonomy and dignity of homeless individuals in the provision of shel-
ter and placement in affordable housing.

Adopt the Housing First model wherever possible.

Support innovative entrepreneurial education and employment programs for persons
experiencing homelessness.

Recognize and provide treatment for the psychological causes of homelessness,
including the “trauma histories” that often result in diagnosable mental illnesses.

In general, tent cities are a result of the absence of other reasonable options — and from
violation of the right to adequate housing. As such, they should never substitute for per-
manent housing or community investment in satisfactory long-term solutions. How-
ever, where there are insufficient alternative housing facilities, municipalities should
work together with tent city residents in a manner that prioritizes the autonomy and
dignity of homeless individuals and allows them to have a voice in the process. Rather
than viewing tent cities as a threat to public safety, communities should view self-orga-
nization by homeless persons as an opportunity to provide services and to address the
root causes of homelessness and guarantee the human rights of all their residents.



Introduction

Recent years have seen a marked increase in homelessness. In 2007, the Law Center
estimated that, about 3.5 million people, among them 1.35 million children, were
likely to experience homelessness.' Those figures have grown in the wake of the
recent fiscal and foreclosure crisis. According to a 2013 report by the National Cen-
ter on Homeless Education, the number of homeless children identified by schools
has skyrocketed, increasing by almost 75% since the beginning of the economic
crisis in 2007.> The National Alliance to End Homelessness reports that a majority
of states saw an increase in their homeless populations, with rises in family home-
lessness reported at about four percent.? Nearly four in ten homeless people were
living on the street, in a car, or in other places not intended for human habitation.*
The report found worsening conditions in a study of four economic indicators
that affect homelessness: housing affordability for the poor, unemployment, poor
workers’ income, and foreclosure status.s

A 2012 survey by the U.S. Conference of Mayors reached similar conclusions. The
survey found that between 2011 and 2012 the majority of cities surveyed experi-
enced a seven percent increase in homelessness, with an eight percent increase in
homeless families.® Survey cities also reported that an average of seventeen percent
of homeless persons needing assistance did not receive it.” In addition, sixty per-
cent of survey cities expected an increase in the number of homeless families and
fifty-six percent expected an increase in the number of homeless individuals.?

By contrast, only 12.5 percent of cities expected resources to provide emergency
shelter to increase, and §8.5 percent of survey cities expect the resources to
decrease.® By one recent projection based on increased poverty and future economic
trends, homelessness could increase by five percent in the next three years.”

The U.S. Department of Education, which uses a broader definition of homeless-
ness that includes families who have lost their homes but are staying temporarily
with friends or family or in motels due to economic hardship, has seen even greater
increases. For the first time in the 2010-2011 school year, the number of home-

less children identified by schools topped 1 million, and this number increased an
additional ten percent in 2012.” This represents a twenty-four percent increase over
the past three years, with ten states reporting more than a twenty percent increase
in the last year.

Against this backdrop, media outlets have reported on the emergence of home-
less encampments across the United States.” In order to better understand and
analyze the extent and nature of these encampments, the National Law Center

on Homelessness & Poverty and the Allard K. Lowenstein International Human
Rights Clinic undertook to conduct a national survey of tent cities across the U.S.,
as well as in-depth case studies of four recent or currently existing encampments
on the East Coast and in the Southern states.” In each of our case studies, we have

Welcome Home: The Rise of Tent Cities in the United States 9



attempted to elevate the voices of homeless or formerly homeless persons directly
affected by the policies on tent cities, as well as those of service providers, city
officials, and other advocates working with these populations. Our findings are
detailed in this report.

While individuals may “choose” to live in an encampment, it is our collective
choices as a society that force this choice due to failure to create adequate afford-
able housing solutions or even the basic safety net of adequate shelters.* Our
interviews with tent city residents and those who work with them suggest that the
following factors tend to contribute to homeless individuals’ recourse to tent cities

Oor encampments:

A general lack of availability of shelter space compared to the number of homeless
individuals in need of shelter;

Inadequacies with the shelter system in certain locations, including safety con-
cerns, a lack of a sense of community or participation, and logistical problems
that hamper homeless individuals’ ability to seek employment or to carry out

daily life activities;

A pattern of criminalizing behaviors, such as public urination and sleeping in pub-
lic, that homeless individuals engage in of necessity, because of their lack of access
to shelter, with enforcement usually focused on driving homeless individuals out
of the central city or other highly visible areas;

An approach to the problem of homelessness focused not on solving the problem
of homelessness but instead aimed largely at decreasing the visibility of homeless

individuals and communities;

A lack of attentiveness by service providers and state and local governments
to the participation of homeless individuals in creating the solutions that are
offered to them;

A lack of political will to devote sufficient resources to addressing the problem in

a long-term, sustainable manner, and a focus instead on short-term solutions that
take homeless people off the streets but are not responsive to the needs of homeless
people themselves or, indeed, to longer term community interests.

Against this backdrop, encampments and tent cities have emerged as a means of
self-help for homeless individuals to survive and find shelter, safety, and a sense
of community.

Ultimately, the solution to the proliferation of encampments across the United
States is the provision of affordable housing. Housing is a fundamental prereq-
uisite to stability, employment, self-sufficiency, health, mental health, and self-
development. Federal, state, and local governments should prioritize solutions to
homelessness and devote sufficient resources to provide homeless individuals with

10



permanent affordable housing. In the meantime, rather than attempt to disrupt the
solution of last resort that homeless individuals have created for themselves, cities
should work together with residents of tent cities and encampments to develop
workable temporary solutions while working for sustainable, lasting solutions
centered on housing,.

The report begins in Section I with a short summary of the results of our national
survey of new reports documenting tent cities across the country. The full table of
collected survey data summarized in Section I is included as Appendix I. Section
II contains case studies of recent or currently existing tent cities in four locations:
Providence, Rhode Island; Lakewood, New Jersey; St. Petersburg, Florida; and
New Orleans, Louisiana. Section III sets out international, regional, domestic, and
comparative legal standards relevant to the rights of homeless individuals living in
encampments where no alternative accommodations are available. Section IV pro-
vides recommendations for appropriate responses to the emergence of tent cities
across the United States.
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Methodology

This report was researched using a combination of desk research and fieldwork.
The analysis is largely qualitative.

The media survey of homeless encampments focused on a period from early 2008
to April 2012. This national survey was conducted through extensive Internet
searches (Google, Lycos, Yahoo). Search terms utilized included “Tent City” and
“Homeless Camp” together with the name of the particular state being searched.
Once a potential encampment was identified, additional searches using terms
found in the articles were used to gather further information. Searches focused on
news articles from 2008 onwards. Homeless camps that existed but were evicted
prior to 2008, for example in Cleveland, Ohio, were not included in the chart.
Temporary camps that did not last for longer than a few weeks or months gener-
ally were also not included (for example Santa Ana’s Necessity Village and Occupy
Wall Street). The goal of the searches was limited to capturing the breadth of tent
cities across the 5o states. Identifying the full extent of persons currently living in
tent cities across the United States would require significant fieldwork beyond the
scope of this current report. To include the most up to date information possible,
we updated the table in July 2013, noting further results in italics.

The authors of this report conducted extensive research on news reports of tent
cities across the United States and existing literature on the subject as well as
telephone interviews with experts and service providers. Based on this preliminary
research, the authors identified four sites for in-depth case studies. The sites were
chosen based on their locations, the size and prominence of the former or current
encampments they hosted, and their perceived usefulness for gaining a broader
understanding of the causes of and responses to homeless encampments. The
authors chose to focus on the East Coast because a report documenting tent cities
on the Pacific Coast already existed.”

The fieldwork consisted of site visits to the encampments and interviews with
homeless and formerly homeless individuals, residents and former residents
of tent cities, service providers, lawyers, advocates, and individuals personally
involved with the encampments in some capacity, as well as with academics

working in the field.

In addition, the authors conducted legal research on international, regional,
domestic federal, and comparative law relevant to homeless encampments.
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Survey of Homeless Encampments in the U.S.

News reports of homeless encampments have become frequent in the media since
2008 in the wake of the financial downturn. While the number of reported home-
less encampments represents only a small portion of tent cities, many of which by
design attempt to evade public notice in order to prevent eviction, it does provide a
starting point for analysis.

Our surveys found over 100 encampments reported in the 2008 to early 2013 time
period. Tent cities have been reported in the majority of states, forty-six of fifty-
one jurisdictions (including the District of Columbia).”®. Of all of these, only eight
encampments had a legalized status. Three more were moving in that direction,
meaning that through municipal ordinance or formal agreement, the tent city had
been sanctioned by the community and was either allowed to self-govern or was
created by service providers working with the city. Ten tent cities had at least a
semi-sanctioned status, meaning that although not formally recognized, public
officials were aware of the encampments and were not taking active steps to have
them evicted. Most sites are not sanctioned, are threatened with eviction, or have
already been evicted.

The full survey is available as Appendix I. In each case, where available, we note
the number of residents, the time the camp has been in existence, and the relative
legal status of the encampment, ranging from legal to semi-sanctioned to evicted,
and any updates as of July 2013. Many encampments reported here have gone from
one status to another during the course of their existence. Indeed, our case stud-
ies in section II represent the full range of legal statuses, or have done so over the
course of their existence. For example, the Lakewood, NJ encampment was both
semi-sanctioned (police and social workers routinely referred homeless individuals
to the camp) and threatened with eviction (the city and county filed a lawsuit to
evict the campers and the case has since settled) at the same time. We also include
explanatory notes or summaries of circumstances surrounding the encampments
that may help explain some aspects of the status or conditions of the encamp-
ments. As explained by former residents of camps in the case studies in Section II,
the public safety concerns offered by municipalities as reasons for evicting camps
are not always consistent with the experiences of the camp residents themselves.

While numerous encampments emerged with the OCCUPY Wall Street protests
across the country, these were excluded from our survey except in specified cases
where protesters embraced the homeless fellow campers. However, it should be
noted that in response to the OCCUPY protests, numerous municipalities have
proposed anti-camping ordinances that would also affect non-protest-based
encampments.
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In addition to the tent cities covered in the case studies in this report, we found
several instances of municipalities engaging constructively with tent cities that are

worthy of highlighting:

+ Huntsville, AL has a semi-sanctioned camp below a viaduct which has been in
existence for nine years. The camp is run by a local agency, pursuant to an agree-
ment with police and the Alabama Department of Transportation. Individuals
must register with a homeless services provider and obtain an ID. A tent, if one is
available, is provided. A police officer is assigned to patrol the camp. Local service
providers offer resources and referrals and monitor the conditions of the camp.

« Las Cruces, NM has a sanctioned camp on the Mesilla Valley Community of Hope
campus, known as Camp Hope. It is sponsored by five local agencies where the city
temporarily allows approximately 50 homeless people to camp.

- Eugene, OR had a homeless persons’ encampment which was incorporated
into the OCCUPY Eugene encampment. The OCCUPY activists, in agreeing to
a peaceful eviction, worked with the city and local service providers to launch
the Opportunity Eugene Task Force to address the situation of homelessness in
Eugene. Recommendations from the task force were issued in April 2012, and are
currently under consideration by the city council and administration. A limited
car camping program is in place, a site for a permanent encampment has been
identified, and a pilot program for additional legal, temporary encampments has
been approved, though local enforcement of other anti-camping and anti-sleeping
ordinances continues.

+ Puyallup, WA in 2011 passed an ordinance allowing religious groups to host tent

cities for up to 40 people, with a maximum stay of up to 9o days.

It bears repeating that many camps may not have been found by our media survey,
and we encourage those with additional information to contact the Law Center.
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A. Providence, Rl

Case Studies: Why Homeless Persons Resort to Encampments

This section provides in-depth case studies of four tent cities, in Providence, RI,
Lakewood, NJ, New Orleans, LA, and St. Petersburg, FL. In each case study, we
begin with a narrative background of the history and development of the tent
city and discuss some of the reasons residents decided to or had no choice but to
set up an encampment. We also discuss community and government responses
to the encampments, including any legal or policy responses, and conclude with
recommendations based on interviewee observations and our survey of existing
laws and policies in each location. Throughout this section, we seek to elevate
the voices of the residents themselves in voicing concerns and proposing solu-
tions to their own problems.
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“Shelters? That’s not a solution to homelessness. That’s warehousing.” John Freitas,
former Chief of Camp Runamuck.

Hope City and Camp Runamuck

At 4:30 am on January 25, 2009, John Joyce, then a homeless organizer and co-
director of Rhode Island Homeless Advocacy Project, and Megan Smith, then a
Brown University student and now the co-director of Rhode Island Homeless
Advocacy Project, began setting up tents under a bridge, about five minutes away
from the center of downtown Providence, Rhode Island. A few weeks earlier, a
homeless man had frozen to death on the street.” At the time, there were only
fifteen emergency shelter beds available, and about thirty to fifty homeless indi-
viduals were reportedly sleeping on the streets on any given night.” John Joyce and
others decided that something had to be done to remedy the situation.

The first night, about ten people came to the encampment. Over the next few
weeks their numbers grew, and Hope City, the first official encampment in
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Providence, was established. At its peak, Hope City had about 8o residents. The
encampment was founded partly out of a sense of outrage at the lack of availability
of shelter space and the restrictions placed on people’s ability to access them, and
partly out of a desire to make homelessness visible, in hopes that this would spur
some positive action by the City and State governments.” In John Joyce’s words, it
was “ninety—eight percent necessity, two percent protest.”*

From the outset, Hope City decided to admit only individuals who had no other
place to go; and not having a spot in the shelter system was the only requirement
for entry. Mr. Joyce and Ms. Smith tried very hard to refer individuals to shelters
wherever possible.” As a result, Hope City residents were individuals who could not
be in shelters, either because of substance abuse, behavioral, or mental health issues,
or because they were couples who could not stay together in the shelter system.>

Hope City set up a committee comprised of its residents and created rules of
engagement, which were communicated to individuals as they arrived at the
encampment. The committee ran the tent city and held regular community meet-
ings. As Ms. Smith put it, they tried to create a system of “peer-to-peer advocacy.”
They did not have many rules, but there was a ban on weapons and excessive
drinking or substance abuse within the encampment. Ms. Smith and Mr. Joyce
managed to find case managers from small organizations who came to the tent city

and worked with its residents on a day-to-day basis.”

At its best, Hope City provided its residents with a sense of autonomy and com-
munity. It was an alternative to the perceived anonymity and regimentation of

the shelter system — an opportunity for homeless individuals to live together as a
community and to set up their own social system. Moreover, Hope City residents
represented a category of individuals who effectively were denied access to the
shelter system, because they had mental health problems that made them unable to
tolerate the conditions in shelters, because they had substance abuse problems, or
because they were couples. In that respect, Hope City served the necessary func-
tion of providing a more safe and structured alternative to attempting to live on the
streets on one’s own.

Ultimately, however, the situation in Hope City deteriorated.* Because of their
proximity to nightclubs, residents experienced destructive behavior, and a few
drug-related altercations occurred within the encampment.” According to one
homelessness advocate working in the tent cities at the time, drug and alcohol con-
sumption increased dramatically because of the stress of living in the tent city envi-
ronment.* Residents did not adhere to the rules of engagement and as a resul,
there were many interpersonal conflicts and the encampment became difficult to
manage. While living in Hope City had certain advantages, it ultimately became
unsafe and “came at a great cost to people.”” Mr. Joyce noted the inadequacy of
living outside under public scrutiny, in tents and boxes, in a country that has the
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resources to provide more adequate alternatives.*® Ms. Smith noted that another
tent city, Camp Runamuck, was more successful at maintaining internal organiza-
tion, in part because the governance structure was more hierarchical.*

Hope City existed in the same spot under the bridge from January 2009 until they
were served with eviction notices in July of the same year. The official reason was
that their location was the property of the Department of Transportation, which
wanted to begin demolition of the bridge. Some Hope City residents attempted to
move to an alternative location in Cumberland, Rhode Island, but the site turned
out to be a toxic waste dump. As a result, the encampment disbanded “within a

matter of hours.”3°

When state officials came in with the eviction notices, they were accompanied by
social workers who could help provide services and help individuals find alterna-
tive accommodation.?* Mr. Joyce and Ms. Smith noted that the Providence encamp-
ments had been the target of extensive positive press attention and as a result,
officials were on their best behavior.>> Most encampment residents were ultimately
placed in alternative accommodations by drawing on pre-existing resources that
were available, but prior to the encampments, insufficient effort had been made to
reach out to the homeless individuals to find programs that would work for them.

At around the same time as Hope City was growing, John Freitas and Barbara
Kalil, a homeless couple from Massachusetts, began to set up camp with three
other couples in Roger Williams National Park every night. They put up their
tents after the Park Rangers left for the evening, and they dismantled them before
they came back in the morning. “If you sleep on a park bench in Rhode Island, you
either get assaulted, urinated on, raped, or harassed by the police,” said Mr. Freitas.
Living together in their small encampment provided them with a sense of commu-
nity, and a feeling of security they had been unable to find on their own or in the
shelter system. “We had each others’ backs,” said Mr. Freitas.>*

Gradually their numbers grew, and by April of 2009, Mr. Freitas and Ms. Kalil

had become the informal leaders of a sizeable group of homeless couples and
individuals. Mr. Freitas drafted an official Charter for the camp,* and with that,
Camp Runamuck came into being under Point Street Bridge, across the street from
Hope City. From the very beginning, Mr. Freitas made sure that every individual
who wanted to live in the encampment read and signed the Charter and agreed to
adhere to a reasonable code of behavior.* There were no restrictions on entry to
the camp — anyone who wanted to live there could do so. However, individuals
had to keep their problems off the campsite. Mr. Freitas noted that as long as indi-
viduals did not create problems for the community, they were free to do whatever

they wanted to in their own tents.”
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Camp Runamuck had a Chief (Mr. Freitas), a Leadership Council, a Women’s
Council, and a War Chief, who basically played the role of a police chief. The
Council ran the camp, and Mr. Freitas and Ms. Kalil appear to have played the role
of coordinators and mediators, helping to establish a sense of community and to
set norms for behavior within the encampment. As a way of maintaining internal
order, camp residents could call a community meeting and vote an individual out
of the camp if their behavior became extremely disruptive or violent. Mr. Freitas
noted that they rarely had to resort to this measure. Instead, the camp policed its
own issues internally.?® As a result, they did not appear to have experienced the
violence and disruptive behavior that were reported in Hope City.

Individuals who lived in Camp Runamuck described it as a positive and secure
environment.® From the outset, Mr. Freitas decided that in order to avoid cor-
ruption and mistrust, the camp would not accept any form of cash donation and
would instead take only in-kind supplies.*> Donations were extremely generous.
As a result, the encampment had portable bathrooms, at least two meals per day,
and plentiful supplies of blankets, tents, and kitchen equipment. Individuals were
able to leave their belongings in their tents and to leave the encampment for the
day.# This enabled them to look for employment, go to work if they already had a
job, and lead reasonably normal, autonomous lives — something they uniformly
described as impossible to achieve in the shelter system. Camp Runamuck pro-
vided all of its residents with two meals a day, and they put out snacks at around
opm and 11:30pm “for the kids coming back from the clubs.”** The camp appears
to have developed into a real social community, and Mr. Freitas appears to have
been remarkably successful at maintaining internal order.

From its humble beginnings in Roger Williams National Park, Camp Runamuck
first set up its formal encampment at Point Street Bridge, across the street

from Hope City, where it stayed until July of 2009 when they were served with
Department of Transportation eviction notices.* At its peak, Camp Runamuck
had about 100 residents.* Between July and mid-October, the camp moved to

a few different locations. First, Camp Runamuck moved to a location under a
bridge in East Providence. After they were evicted from that location, half the
encampment residents moved to private land on Westminster Street, and the
other half moved to an abandoned plot of city-owned land, setting up what
became known as Camp Runamuck II.# Both new encampments were taken to
court by the City of Providence at the same time: the City sought and obtained a
preliminary injunction ordering encampment residents to vacate the properties.*
Camp Runamuck II set up again on a plot of land in North Providence. How-
ever, that land turned out to be privately owned and the encampment was finally
disbanded in mid-October of 2009.4
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Mr. Freitas and Ms. Kalil said that
they still encounter former Camp
Runamuck residents who ask them
when they are going to start another
camp. “T hate to use the term golden
moment, but it was,” said Mr. Freitas.
“I mean it was the right people com-
ing in at the right time. Peer pressure
is important [to shape the behavior of
people coming into the camp].”+ The
founders and early residents of Camp
Runamuck appear to have managed to
set a positive tone and to self-organize
in a coherent and workable way. Jim
Ryczek, the Executive Director of the
Rhode Island Coalition for the Home-
less, noted that Camp Runamuck had
“impressive organization.”s® They had
storage facilities, sanitation, and a
written statement of rights and respon-
sibilities, which they went over with
everyone who came to the encampment and which provided a basis for having
conversations about community norms and expectations.s As a result, they do not
appear to have experienced the problems and disruption that arose in Hope City.

Since the dismantling of Hope City and Camp Runamuck, there have been no large
encampments in Rhode Island. As in many other cities, small informal encampments
reportedly crop up in the summertime in secluded areas around the city.

Background: Why Live in Tents?

Before Hope City and Camp Runamuck, there had been a few informal encamp-
ments all around the city, but police reportedly disbanded them sometime in
2007.5 Four key factors appear to have contributed to the formation of the two
large encampments in 2009: persistent problems with the shelter system; lack of
availability of adequate alternatives; lack of responsiveness to the needs and prefer-
ences of homeless individuals; and a lack of coordination among service providers
within Providence.

Several homeless and formerly homeless individuals said that the shelter system
did not serve their needs.® One recurrent problem is the lack of availability of
shelter space for couples, who have to separate in order to be able to make use
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of shelter services.’* Moreover, shelters only provide nighttime accommodation:
homeless individuals using the shelter system have to vacate their beds in the
morning and take all their belongings with them.s This complicates attempts to
seek employment. One former resident asked, “How can you go looking for work
with a backpack on your back and all your belongings?”s¢ Homeless individuals
who work a night shift or whose jobs end late at night are also unable to access the

shelter system, which has cutoff times for entry and exit.”
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Homeless individuals also expressed safety concerns relating to their use of the
shelter system. Mr. Freitas noted that the emergency women’s shelter in Provi-
dence does not open until gpm. As a result, women who want to use the shelter
have to wander the streets in what he described as “the worst part of town.” He and
Ms. Kalil said they knew of fifteen unreported rapes in that area.”® Others said that
they did not feel safe even inside the shelters. Mr. Joyce said that property often
got stolen in the shelters, and it was “every man for himself.”*° Mr. Freitas also said
that before the encampments, there was a “climate of fear” among homeless people
that extended to the shelter system, because service providers would threaten to
call the police if homeless individuals did not follow their rules.*

Ultimately, encampment residents appear to have preferred to live in tents because
it provided them with a sense of autonomy and normalcy that they could not find
within the shelter system.®> When asked why she chose to live in Camp Runamuck,
Ms. Kalil said: “I think it’s... feeling normal. In the shelter you don’t feel normal.

I mean, I'm 52 years old. And I have to be told what time to go to bed, what I can
watch on TV, when I can eat, what time to go to the bathroom. Are you kidding me?
I'd rather feel normal. And if that means sleeping in a tent that’s my tent and I can go
to bed when I want and do whatever I want... just like regular people.”® Mr. John
Joyce, who was formerly homeless and, at the time of these interviewed, served as
Co-Director of the Rhode Island Homeless Advocacy Project and as PATH Director
for Housing First at Riverwood Mental Health Services, expressed a similar view:
“I'm a prideful man. Don’t tell me when to eat, sleep, go to the bathroom, wait in
line” As a result, he preferred to live outside when he was homeless.*

Several interviewees also noted that the lack of coordination among service pro-
viders in Providence at the time exacerbated the problems.* However, Mr. Ryczek
noted that this problem has improved since 2009, particularly with the establish-
ment of a Universal Waiting List used by all service providers.*® This appears to be
facilitating the provision of housing to homeless individuals in a more systematic
and equitable manner. In addition, the Governor of Rhode Island has created an
Inter-Agency Council on Homelessness, which advocates hope will lead to better

communication and coordination.®®

Finally, interviewees said that the state is not providing sufficient resources to
address the problems. Rhode Island is one of only nine states that do not have a
dedicated funding stream for affordable housing or a voucher system within the
state.® With rising unemployment and foreclosures, the amount of affordable
housing available was and continues to be far below the level of need.” Mr. Ryczek
said that his organization is attempting to convince the Governor of Rhode Island
to put a dedicated funding stream in his budget for affordable housing.” Afford-
able housing will always be necessary, according to Mr. Ryczek, because there will
always be individuals at the lower end of the economic spectrum who simply do
not make enough money to afford housing at market rates.” Currently, the fair
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market rent for a one-bedroom apartment in Providence is approximately $800
per month, essentially requiring individuals to earn at or above $19 per hour in a
full-time job in order to be able to afford rent payments.”

Several interviewees also emphasized the importance of visibility. Before the
encampments, homelessness was an invisible problem.™ As a result, there was

no will to change the situation or to devote real resources to the problem. The
encampments made homelessness visible.” This played an important role in creat-

ing a space for dialogue and opening the door to achieving better solutions.”®

3 Community and Government Responses to the Encampments

Hope City and Camp Runamuck attracted positive media attention.”” The local
community response was also largely positive, according to former residents of
both encampments.” Both Hope City and Camp Runamuck residents described
an “astonishing” flood of donations from private individuals.”” The camps were so
well-supplied that they donated overflow supplies to local shelters.®* According to
tent city residents and advocates, this may have been due to the increased visibility
of the problem, and donors also liked the fact that it was direct giving, unmediated
by service providers.® Others noted that at that time, many people felt that they
were not far from homelessness themselves. “Most of the donors weren’t wealthy,”

”82

said Ms. Smith. “They were the struggling-to-sustain middle class.

As a result of this positive attention, it was not possible for city and state officials to
forcibly dismantle the encampments through aggressive police action, as occurred,
for example, in St. Petersburg, discussed below.** Ultimately, the Department of
Transportation (DOT) evicted both encampments from its property. When Camp
Runamuck moved to different locations, the City filed lawsuits in state courts seek-
ing injunctions against the encampments. The City prevailed, obtaining a prelimi-
nary injunction to force residents off the property.*
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The City sued to clear under trespass and nuisance theories.* Previously, the State
had sued to evict Camp Runamuck from its second location on DOT property in
East Providence, but that case settled by a consent order, since Camp Runamuck
residents agreed to vacate the property within thirty days.*® When one part of the
encampment moved to privately owned property, the City brought numerous zon-
ing violation charges against the owner of the property.”” That case also settled by a
consent order and the group moved on within thirty days.*

After being evicted from East Providence, Camp Runamuck II had resettled on
park city property. The City sued for an injunction in Superior Court and obtained
a preliminary injunction in September of 2009.** The Rhode Island Supreme
Court affirmed the temporary injunction and sent it back to the trial court for trial
on the permanent injunction.’® The case ultimately settled and was dismissed as

to all the Jane and John Does, although a permanent injunction issued against Ms.
Barbara Kalil, who is forever enjoined and restrained from camping, living, occu-

pying, using or otherwise trespassing on City park property.”

While most of the lawsuits have now resolved, there is a pending third-party claim
from the original state case brought by Camp Runamuck residents against the City
for failing to provide the necessary aid, comfort and support which their lawyers
believe are required by Rhode Island statutes.?* The pro bono lawyers on the case,
Mr. Peter DeSimone and Mr. Neville Bedford, asserted on behalf of the third-party
complainants that under the Rhode Island Poor Laws, the city is failing to meet its
obligation to provide aid and comfort to the poor and indigent.%

After the encampments were formed, the city passed an ordinance banning camp-
ing on city grounds.** The ordinance prohibits individuals from being in public
parks between 9gpm and 7am. The official response to the encampments, according
to advocates and lawyers working with homeless people, was not about ending
homelessness; it was focused only on getting the homeless out of sight.

However, because of the visibility of the encampments, the situation appears to
have changed for the better since they were dismantled. Mr. Ryczek and Mr. Joyce
both noted that coordination among service providers has improved in the inter-
vening years.% The visibility of homelessness allowed advocates to seek and obtain
more funding for permanent solutions.’® Most of the encampment residents have
since been housed, and Providence now has a Housing First program run by Riv-

erwood Mental Health Services.?

Mr. Freitas said that after the eviction, they were suddenly presented with a host
of programs they never knew existed, even though they had been in the shelter
system for two years by that point.”® Mr. Joyce noted that part of their original
purpose in setting up Hope City was to push service providers to use a “where
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you're at” model: meeting homeless persons where they are with available services
and solutions, rather than expecting people experiencing homelessness to come to
them.? They have achieved some degree of success in changing the norms in the
service provision community and creating a system that is more responsive to the
needs and preferences of homeless individuals.”*® In the aftermath of the tent cities,
some homeless service providers began to make more efforts to integrate homeless
and formerly homeless individuals into their staff and to focus more on street out-
reach.”* At least within the service provision community, the tent cities therefore
appear to have had some positive effects.

In 2012, local advocates, with the assistance from the National Law Center on
Homelessness and Poverty, drafted and lobbied for a bill entitled the Homeless Bill
of Rights,* which prohibits discrimination against homeless people in access to
voting, housing, public buildings, public transportation, social services, employ-
ment and law enforcement.’”* The Legislature passed and the Governor signed

the bill into law in June 2012. While homeless individuals continue to report some
problems, it nonetheless represents a positive, constructive step away from crimi-

nalization of homelessness.*+

4. Recommendations: Devote Necessary Resources and Institute
“A System-Wide Respect for the Voice of Homeless Individuals”
When asked about appropriate responses to homeless encampments, interviewees
focused largely on appropriate solutions to homelessness. They regarded the two
as inextricably linked. Their perspectives focused on three general areas: the need
for state and local governments to devote substantial resources to long-term hous-
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ing solutions; the need for a change in service provision models; and the need for
responsiveness to the voices of homeless individuals.

The Rhode Island Constitution does not explicitly provide for a right to shelter.
Lawyers are developing arguments that cities do have an obligation to provide
shelter under state law, and advocates are attempting to incrementally introduce
greater protections for homeless individuals, for example with the Homeless Bill of
Rights initiative. To date, however, Rhode Island does not have a dedicated fund-
ing stream for affordable housing, and advocates believe that a greater investment
of resources is necessary for lasting solutions.'s

According to Mr. Ryczek, most of the current investment goes to systems that do
not move people out of homelessness, such as the shelter system.”® He therefore,
along with several other interviewees, believes that the Housing First model, which
places homeless individuals in permanent supportive housing, offering wrap-
around services including employment, mental health counseling, and substance
abuse treatment, without requiring residents to comply with a particular program
as a condition of their housing, should be adopted more broadly.*” Mr. Ryczek
highlighted the long-term economic benefits of moving individuals off the streets,
out of the shelter and emergency care system and into permanent housing.*®
However, he noted that states are unwilling to provide the up-front investment
that is required to put such a system in motion."*® In order for permanent housing
solutions to work, an up-front investment of resources is necessary; but in the long

run, permanent housing is a more viable economic solution."®

Moreover, according to Mr. Joyce, Rhode Island is a small enough state with low
enough numbers of chronically homeless individuals that it could be possible to
end chronic homelessness with the right investment of resources.” Mr. Ryczek
agrees, and believes it is important to end the influx of people into chronic home-
lessness™: “It takes years to create a chronic person in the system. If [we] get
everyone [who is currently chronically homeless] housed, then we can turn our
attention to ... prevention. ... [W]e know what to do with the chronic population
to at least retain ninety to ninety-five percent of them in housing. We just need the
resources to do it.”

If state and local governments are not willing to provide the resources for long-
term solutions, however, Mr. Ryczek believes they have to take ownership of the
fact that people will be living outside and will seek shelter in whatever ways they
can, including in tent cities.” States should not be able to “have it both ways.
Either [they should] allow programs or strategies to get us from one place to the
next in a temporary way, or [they should] acknowledge that there are people out
there living in communities without any shelter whatsoever. You have to take own-
ership of that if that’s what your public policy is forcing.”s Instead of opposing
tent cities, state and local governments should acknowledge that they result from

their own public policies.”
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Ms. Smith shared the view that governments should be increasing access both to
affordable housing and to treatment facilities of various kinds.”” She noted that
instead of evicting the encampments en masse, state and local officials could have
worked with service providers to come in to the tent cities and offer individuals the
option of applying for different kinds of housing services based on their needs."
In Ms. Smith’s view, nobody really wants to live in a tent. They do it only because
all their other options are even worse. The solution is therefore to provide them
with better options."?

Several interviewees also said that service provision models should be more
responsive to the real needs of homeless individuals.”® The encampments provided
an opportunity for service providers to learn how to be more effective in their
provision of services, and Mr. Ryczek believes service providers should take this

as a positive opportunity to communicate with the population they ostensibly are
trying to serve.” Mr. Joyce emphasized the importance of outreach to homeless
individuals that meets them where they are on the streets, and the importance of
providing solutions that go beyond nighttime shelter.”

Interviewees expressed strong support for the Housing First program.'? Ms. Smith
noted that under the old system, individuals were kicked out onto the street if they
did not follow their programs; as a result, only forty percent were able to maintain
their housing.” Under the new system, the housing comes with no conditions,
and the services are optional. As a result, Housing First has a ninety percent reten-
tion rate and costs far less than “placing people in warehouses.”

In addition, interviewees lauded that “Housing First avoids [a] moralistic atti-
tude.” By not requiring individuals to first meet a variety of externally-imposed
conditions, Housing First provides individuals with stable housing, which in turn
makes them more likely to succeed at overcoming substance abuse problems, find-
ing employment, and accepting mental health treatment."”

Tent cities have been an effective means of shining a spotlight on homelessness
and thereby increasing the ability of advocates to push for sustainable solutions.
In addition, they appear to provide a degree of autonomy and respect that some
homeless individuals feel they lack in the shelter system. These insights, however,
can and should be incorporated into the shelter system itself. According to Ms.
Smith, even shelters, which are a worst-case option, can be run in a respectful
manner that engages and invites the participation of homeless individuals in the
way they operate.”® Ms. Smith recently worked at a shelter that was run by House
of Hope. She noted that most of the shelter’s employees were formerly homeless
individuals, and that the staff held committee meetings and advisory meetings
and invited homeless individuals to provide input on their services. In addition,
they encouraged regular honest communication between the staff and residents.
According to Ms. Smith and Mr. Joyce, just by virtue of having a staff that respects
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B. Lakewood, New Jersey

1.

the residents and invites them to participate in its management, the environment
in the shelter has changed dramatically since House of Hope took over. Ms. Smith
believes these are best practices that should be followed in all shelters and that
there should be “a system-wide respect for the voice of homeless individuals.”>
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“Please don’t try to disturb somebody who’s just trying to survive out there in the woods.”
Minister Steve Brigham, Tent City resident and leader.

Tent City'*°

In a wooded area just off a side road in Lakewood, New Jersey, about 70 to 100
people have made their home in what one person described as the de facto shelter
system for Ocean County, New Jersey.”® Minister Steve Brigham, a local minister
who lives in and runs the encampment, started Tent City about six years ago.’s It
began when a man asked him for help because he had lost his home and did not
know what to do.’* Minister Steve set him up in the woods with a tent and a pro-
pane heater. As more people began coming to Minister Steve with similar requests
for help, he began placing individuals in several small locations in the woods. As
their numbers began to grow, he realized they needed a larger area to accommo-
date them. He then looked for and found the plot of land on which the encamp-

ment is currently located.’*

Over time, the Tent City evolved into a more organized encampment with facili-
ties for its residents. Minister Steve and some of the early residents built a bath-
room and laundry room. They set up a kitchen with a donated lunch truck and
several large grills. The encampment also has a common area and a chapel where
residents can attend services. For the most part, individuals and couples each live
in their own tents, and Minister Steve lives in an old school bus parked within

the encampment.’ss
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The Tent City is located on public Lakewood property. Rumu Dasgupta, a Sociol-
ogy Professor at the local Georgian Court University, notes that it is indeed public
land — “and the public are here!”* Most Tent City residents are locals who lost
their jobs or their housing and were unable to find shelter anywhere else in Lake-
wood."” As Tent City grew and began to attract media attention, homeless indi-
viduals from other areas began joining the community."® Marilyn Berenzweig, who
at the time of the site visit had been living in Tent City with her husband for about
two years, came to Lakewood from New York City after she lost her employment
and housing. Marilyn compared living in the Tent City to homesteading and felt it
was preferable to other alternatives that were available to her.’s

Minister Steve described the intake system as “very lax.”#° Homeless individuals
come to Minister Steve and tell him they would like to move in. He gives them a
tent and sets them up in an area of the camp where he thinks they will be most
comfortable. Residents are expected to take care of their tents and to keep the
surrounding area clean, and when chores need to be done, Minister Steve asks
people to help and they generally do. Minister Steve appears to make most of the
decisions for the camp; he noted that “most people would come to me for the
final say.”+

Minister Steve believes Tent City is better than shelters because it allows people to
maintain their independence and to live within a community. “We consider this
basic, but it’s keeping us from the rain, it’s keeping us warm, it’s meeting our basic
needs of enough room to move around and do what we need to do. But they want
to take it away from us. ... I believe my bus is adequate for me to live in. I don’t
feel I need anything more than this bus. And for society to dictate what is adequate

I think is wrong, when [the] only other alternative is the Rescue Mission 60 miles
away [in Atlantic City].#
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After years of tacit consent and

even aid in the growth of Tent City,
Lakewood officials filed a lawsuit to
evict the residents in June, 2010.*3 In
2013, the town and residents settled
the suit with Lakewood allowing the
current residents to remain in Tent
City until the town provides them
with alternative housing for one
year."** No new residents are allowed
in the meantime, and the township
plans to permanently prevent future
camping on the site. Additionally,

in October 2012, Ocean County,
where Tent City is located, was

the New Jersey county most heav-
ily impacted by Superstorm Sandy,
making the acute affordable housing
shortage even worse, as many rental
units have yet to be repaired, and
displaced homeowners continue to
occupy rental housing that otherwise

would have been available.

. Background: Why Live in Tent City?

Interviewees pointed to three factors that resulted in the growth of Lakewood
Tent City: the economic downturn, which resulted in greater unemployment and
underemployment and a rise in homelessness; the lack of a meaningful shelter
system in Ocean County; and a severe shortage of housing subsidies and afford-
able housing sufficient to meet the needs of low and moderate income households,

especially those with extremely low incomes.

According to Connie Pascale, Chief Section Counsel at Legal Services of New
Jersey, Lakewood Tent City is one of several encampments in New Jersey." Lake-
wood Tent City appears to be the largest and most prominent, but Mr. Pascale
noted that there are several smaller more informal encampments in Ocean County,
and others across the state of New Jersey, including one in Camden that has
received significant press coverage.*® According to Mr. Pascale, many people strug-
gling with the effects of the economic downturn are in need of economic assistance
but are not eligible for it for three reasons: first, a shelter system that is completely
inadequate and, in many communities, nearly nonexistent; second, restrictive

state eligibility criteria that leave many households ineligible for emergency public
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assistance they desperately need; and third, a long-term failure to provide enough
housing affordable to the most disadvantaged members of the community.'
Minister Steve also noted that most available jobs in the surrounding areas are very
low-wage and therefore insufficient to pay for local housing.™*

Mr. Pascale views the rise in tent cities as a natural response to economic disaster:
individuals struggling with severe economic, social, and personal problems often
come together and form a community in an attempt to ameliorate their situation.™*
Mr. Pascale noted the complete absence of a meaningful shelter system in Ocean
County.”* Given this situation, Tent City was the only temporary shelter, transi-
tional housing, and even permanent housing for some people in Lakewood and the
surrounding area.’'

Mr. Pascale noted that hundreds of people are sheltered in the County using state
and federal funds, provided they are categorically eligible for General Assistance,
Temporary Assistance for Needy Families (TANF), or Supplemental Security
Income (SSI). If they meet the eligibility criteria, they are able to receive emer-
gency assistance for up to a year or more, largely by being housed in motels,
although some people are able to use the funds for temporary rent subsidies
instead. However, those who do not meet the categorical eligibility requirements
are not entitled to extended assistance, although they are occasionally provided
with short-term help such as a few days in a motel. This gap in local county

and municipality housing programs and support services for those not meeting
eligibility criteria is the most important element in creating the demand for tent
cities, and where resources are most needed. And although several non-profit

organizations and communities of faith are doing all they can to fill this gap,
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the problem is too large and their resources are too limited to fill the void left by

governmental inaction.’s*

Because of the complete absence of alternatives, even County workers and police
officers referred homeless individuals to Tent City.’s? Tent City consequently
became the housing of last resort for many. More than just shelter, it offered home-
less persons a measure of dignity and a sense of community that are worth at least

as much to them as the thin but secure canvas roofs over their heads.’*

In addition to the economic downturn and the lack of availability of shelters or
programs to bring people out of homelessness in Ocean County, community mem-
bers believe that the unwillingness of the larger community to provide a sufficient
supply of affordable housing and to distribute subsidized Housing Choice Vouch-
ers (Section 8) in an equitable manner exacerbates the problem.’ss

Community and Government Responses

Interviewees noted that the community response to Tent City has largely been
positive. Students and professors from the local university have provided food and
other donations to Tent City. One local resident goes around to pizza parlors every
night of the year to collect leftovers and bring them to the Tent City residents.'
Even police officers come by with leftovers or donations.’s” While the authors of
this report were visiting Tent City, a group of students from Georgian Court came
by with leftover food from their Athletics Department holiday party and spent
some time chatting with Tent City residents. A local sociology professor, Rumu
Dasgupta, helped show the authors around and spent a good part of the day with
them. By and large, the surrounding community appears to have taken an interest
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in Tent City and its survival and does not appear to have reacted negatively. Mr.

Pascale believes that the outpouring of support for Tent City residents is in part
due to the fact that their stories have become known, and in part due to people
having a greater understanding of homelessness in tough economic times.’s

In contrast to the support their fellow community members have shown Tent City
residents, their local government persistently sought to force them oft the land.
The Lakewood Township brought a lawsuit in state court seeking to evict Tent
City residents from the woods under a New Jersey ejectment statute.’? Lawyers

at Lowenstein Sandler LLP are providing pro bono representation to Tent City in
this action and claimed that New Jersey statutes called the “Poor Laws,” which
have been on the books since New Jersey was a British colony, provided a right to
shelter.'*® According to Jeft Wild of Lowenstein Sandler, the only reason Tent City
residents are in the woods is that Ocean County and Lakewood violated their duty
under New Jersey law to provide homeless individuals with shelter, and the resi-
dents must be allowed to survive on public land until shelter is available.’ During
the course of this report, the Lowenstein Sandler firm requested, and the authors
provided, research and drafting assistance in including a human rights argument
in this case.

A local government official noted that the municipality has tried to help Tent City
residents find housing, and has contracted with a local organization called Solu-
tion to End Poverty Soon (STEPS) to place individuals in permanent housing.’*?
In addition, the city has been working with developers to build about 500 units
of affordable housing.** Committeeman Raymond Coles noted that Lakewood

is the poorest town in Ocean County, and that the County and the State should
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be providing more resources to help deal with the problem of homelessness.'*
He also expressed the view that Tent City leaders are actively recruiting residents
to increase the size of their encampment,'* although this view was not shared by
other interviewees, who felt that Tent City’s population is growing because of the
lack of other alternatives. In the year since these interviews, Mr. Coles has left
the Committee, and it is not clear that any aspect of the affordable housing plan
is moving forward; however, the Master Plan for Lakewood calls for the town to
double in size over the next ten years, with no planning for affordable housing,
making land—such as the land Tent City is on—now at a premium.’*

The Lakewood lawsuit later included a third-party class-action complaint by all
homeless people in Ocean County against the County asserting an affirmative right
to shelter under the New Jersey Poor Laws.'” In addition, New Jersey case law pro-
vides for a right of recoupment: if a government agency is told that a person needs
shelter and fails to provide assistance, another person who spends money to assist
that individual has a claim for recoupment.’*® Because Ocean County had a practice
of sending its homeless people to Atlantic City, the Atlantic City Rescue Mission
also entered the litigation as a third-party complainant in this action against Ocean
County seeking reimbursement of the expenses it has incurred providing assis-

tance and shelter to homeless individuals from Ocean County.'®?

On January 6, 2012, a New Jersey Superior Court denied Lakewood’s motion for a
court order allowing it to dismantle Tent City.”° In April, 2013, Lakewood and Tent
City entered into a Consent Order and reached a settlement: Lakewood has dis-
missed its charges concerning code violations and agreed that Tent City’s current
residents may not be ejected unless it provides them safe and adequate housing for
a full year. Lakewood has also agreed to provide basic municipal services to Tent
City residents until they depart.” In the meantime, no new residents are allowed
to join Tent City. As of November 2013, the parties remain in ongoing negotiations
regarding the implementation of the Consent Order.

Recommendations for Moving Forward: Provide Affordable Housing

Interviewees (interviewed prior to the settlement) agreed that the ultimate solu-
tion to the problem of homelessness in Lakewood would be the provision of
permanent affordable housing for all who need it, and the one year housing agree-
ment comes close to achieving that goal. They also felt a homeless shelter or other
entry point for those needing help is necessary to facilitate the transition to perma-
nent housing, such a system remains a point of negotiation.” Tent City residents
also achieved their goal of securing an agreement that until the housing resources
are available, residents will not be displaced from their current locations.”?
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Prior to the settlement, one interviewee also felt that a temporary solution could
be to provide some assistance to the existing Tent City and turn it into a sustain-
able living community.”* Mr. Pascale believes that homelessness is ultimately a
housing problem, and that solving the housing problem first puts individuals in a
better situation to succeed in service programs designed to address any underlying
difficulties they may be struggling with. However, where state and local govern-
ments are not willing to provide the resources for a permanent housing solution,
they should either legalize the encampment or provide some alternative physical
structure or location where residents can find shelter.”” “Homelessness is one of
the simpler problems because the solution is readily apparent,” said Mr. Pascale.
“The worst poverty isn’t economic poverty; it’s the poverty of vision and spirit and
compassion. That poverty is the one to overcome. If we overcome that we could
solve all the others very easily.”7

Minister Steve Brigham believes that an important part of any future solution is
for communities to live up to their obligation to equitably provide permanent,
affordable housing for everyone, including the lowest-income people.”” “What I'd
like to see in Lakewood is just . . . a fair portion for everybody . . . getting a place
to stay.”7® He also believes that every county should have its own shelter. However,
he thinks shelters should be community-based and should include small shops

or farms; “something that provides a greater sense of purpose and ownership.”7?
Having to walk the streets all day with one’s belongings in one’s hands, then go to
a shelter for a mass meal and a bed — “that doesn’t fulfill the emotional needs we

all have,” he said.™®°

As the plaintift’s attorney, Jeffery Wild, remarked after achieving the landmark
settlement between Lakewood and Tent City, “[w]e’re not here to defend tent cit-
ies; no one should have to live in the woods. This is about the right of everyone to
have housing.”**" While the Consent Order is still being implemented, and while
the settlement only provides housing for one year, by preventing the eviction until
adequate alternative housing is provided and mandating the provision of that alter-
native, the settlement does come close to an approach that implements housing as

a basic right.
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“Do you know what the worst feeling in the world is? It’s to walk out of a building or a
house, to look behind you, in front of you, to the left and to the right, and it don’t make no
difference because no matter what way you look you still have nowhere to go.”

— Donald Wilkerson, Founder, Exodus House

Tent Cities: Duncan Plaza, Canal Street & Claiborne Avenue, and Calliope Street

Between 2007 and 2011, there were three large homeless camps in downtown New
Orleans: one at Duncan Plaza, directly across from City Hall; another under the
interstate at the major city intersection of Canal Street and Claiborne Avenue; and
one on Calliope Street, across from the New Orleans Mission homeless shelter.’*
Described alternately as a “mess”® and a “festering conglomeration of human
suffering,”® the encampments were different in size and nature: the Duncan Plaza
tent city, while it became a refuge for many homeless and disenfranchised people
in the wake of Hurricane Katrina, also had an organizing element which coalesced
into a group called “Homeless Pride.” The Canal-Claiborne tent city lacked an
organizing element and grew larger after the closure of the Duncan Plaza tent
city; it, more than the other tent cities, was known for a complete lack of security
which resulted in open-air drug dealing and a harmful situation for the homeless
residents of the tent city. The Calliope Street homeless camp was the smallest and
most recent of the three camps, and included semi-permanent homeless residents

as well as periodic overflow from the New Orleans Mission.
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The two tent cities at Duncan Plaza and Canal-Claiborne profiled here were
dismantled and the majority of their homeless residents moved to permanent
housing through an unprecedented re-housing initiative headed by UNITY of
Greater New Orleans.' The Calliope camp was significantly reduced in size after
the City of New Orleans, UNITY, and other service providers re-housed scores
of people. Although two of the three encampments mentioned here were closed,
at least temporarily, by forced eviction by the City, the City helped to fund and/
or organize efforts to provide temporary or permanent housing to residents of
the encampments.

New Orleans’ unique response to its tent cities was only partially a result of the
effects of Hurricane Katrina and the levee failures that ensued. While some may
suggest the tent cities were only another Superdome-like manifestation of the dev-
astation inflicted upon many of New Orleans’ residents in Katrina’s wake, this is an
oversimplification. The flood’s destruction of a huge quantity of housing stock in
New Orleans is certainly one of the definitive contributing factors to homelessness
in New Orleans, but there are additional factors common to most cities throughout
the United States that also contributed to the housing crisis and make the response
to these camps relevant to the experience of other cities across the nation. Our
research indicates that underlying socioeconomic, racial, and urban realities appear
to have influenced the direction of housing policy following Hurricane Katrina,
and contributed in large part to the development of the tent cities. Hurricane
Katrina may have created the perfect storm of homelessness, when it destroyed
houses and apartments, disrupted social safety nets and the family and friend-
dependent support system upon which many in the city relied, and created a great
mental and physical health crisis. But Hurricane Katrina highlights the way in
which moments of crisis — for example the financial crisis or the British Petroleum
oil spill — can shine a spotlight on preexisting deficiencies in social and economic
policies. If anything, the existence of tent cities in New Orleans post-Katrina is
instructive in demonstrating how a precipitating factor, be it natural or human-
made, can destroy social safety nets and propel those treading between poverty and
low-middle income into homelessness.

Duncan Plaza Tent City

The Duncan Plaza tent city began in July of 2007, nearly two years after Hurricane
Katrina. The tent city grew out of a confluence of factors, including the return of
long-time New Orleans’ residents™¢ to the city amidst a vast housing shortage, as
well as a concerted effort among various advocacy groups including housing orga-
nizers from the People’s Hurricane Relief Fund (PHRF), the Survivor’s Village and
the People’s Organizing Committee (both public housing resident groups) to bring
attention to the housing situation in New Orleans.”” Placing the encampment in
front of City Hall was a strategic choice made by the organizers of these groups;
the site was already home to many homeless people and was also within sight
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of (now former) Mayor Ray Nagin’s office.”® On July 4th, the organizers held a

press conference to launch the homeless camp; within a few weeks, the number of
people in the camp had swelled to thirty to forty, as members of advocacy groups
continued to pass out fliers in homeless shelters to recruit people to relocate to
Duncan Plaza.”® Around the same time, the loosely organized leadership of the
tent city began calling themselves “Homeless Pride.”

In October 2007, the camp’s numbers began to increase rapidly, with what is
estimated to be over 250 full-time residents living in the tent city, in addition to
people who frequented the camp but did not live there.”?° In part responding to

a call from Homeless Pride to provide those in the encampment with housing,
UNITY began a massive effort to re-house the homeless residents of the tent city
before temperatures dipped below freezing, an effort that involved collaboration
among the city’s numerous homeless service providers and sending outreach
workers, day after day, into the camp to assess residents’ needs.’" The reloca-
tion involved first moving many of the tent city residents to hotels before the
paperwork and logistics could be completed for their eventual move into apart-
ments.'* Despite the eagerness of most homeless people to receive housing, some
of the camp organizers were unhappy about the efforts to move residents out

of the camp with the goal of eventually closing the camp, especially amidst the
ongoing, heated debate surrounding the demolition of the Big 4 public housing
developments.'?

On December 5th, the state of Louisiana told the city of New Orleans that it
would be fencing off Duncan Plaza within one week in order to demolish a
state building on the northern edge of Duncan Plaza that had been vacant for
two years.'” UNITY argued that it should be allowed to complete its work and
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managed to gain time until the Friday before Christmas to complete the reloca-
tion of the camp’s homeless residents.’” On December 21st, 2007, UNITY held a
press conference in which it noted that within one month, 249 people had been
assisted by UNITY and member agencies to move out of Duncan Plaza into tem-
porary housing.””® Meanwhile, the remaining members of Homeless Pride vowed
to move several blocks away to another homeless camp, now growing rapidly
under the elevated highway at the intersection of Claiborne Avenue and Canal
Street.'’

Canal-Claiborne Tent City

The encampment under the busy intersection of Canal Street and Claiborne
Avenue grew quickly to the point where it had about as many full-time residents
and the same level of visibility as the Duncan Plaza encampment. However, most
of the original Homeless Pride members had by now received temporary housing
assistance, and made only brief visits in 2008 to the Canal-Claiborne camp.”® The
camp became largely anarchic, with no organizing authority.

Although the camp had a community of sorts with people watching out for each
other and helping outreach workers assess who needed housing the most,"? there
were also high levels of crime and violence, including drug dealers “running an
open-air crack-cocaine market.”>*° The criminal elements largely did not actually
live in the camp, but used the lack of security** and the vulnerability of the home-
less people living in the camp to their advantage.>*

Sanitation was also a problem. There were no sanitary facilities following the city’s
removal of the camp’s portable toilets in February 2008. This, combined with the

length of time the Canal-Claiborne camp existed (about 8 months, from December
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2007-July 2008), led to rotting food, piles of human waste, and an abundance of
rats.> The camp became a public health hazard, with high risk of disease contrac-
tion for those who came into contact with the camp.+

According to UNITY’s Deputy Director of Programs, Angela Patterson, who
regularly visited the camp, there was “a horrendous degree of human suffering”

at Canal and Claiborne.>*s Unfortunately, following the closure of the Duncan
Plaza camp, UNITY was temporarily depleted of resources. While Mayor Nagin
and the City proposed various less permanent solutions, including giving those
made homeless by Katrina one-way bus tickets out of town, and moving residents
from the Canal-Claiborne camp to a large Quonset hut in Central City,**® outreach
workers focused on building relationships with those in the camp and advocates
lobbied for Permanent Supportive Housing vouchers from Congress.

As part of the outreach effort, advocates conducted regular surveys of the camp’s
residents.*” Among them, they found pregnant women, a paranoid schizo-
phrenic with diabetes and two amputated limbs, a woman who was being

taken to dialysis once a week, four mute people (including one who had to be
hospitalized for severe depression), and a man from a nearby hospital with his
IV still attached.>*® On average, ninety percent of the camp’s occupants were
male, sixty-eight percent were forty-one years old or older, thirty percent were
employed at least part-time, seventy percent were disabled, thirty-five percent
suffered from mental illness, sixty-three percent were homeless for the first-time,
eleven percent were veterans, sixty-two percent had come from an abandoned
building, and seventy percent were New Orleans natives.>*® Occasionally, women
with small children would come to the camp; outreach workers would try to find
them housing as quickly as possible.>®

Because of the risks inherent in living in the camp, people cycled through Canal-
Claiborne, often returning to abandoned buildings when the camp became too
dangerous.” Between the Duncan Plaza and Canal-Claiborne camps, UNITY and
its member organizations did intake assessments of 975 different, unduplicated
people, but estimate that about 2,000 people had lived in either camp at some
point.>> When the federal housing resources finally came in to close Canal-Clai-
borne, UNITY managed to house another 200 homeless people, bringing the total
of people housed from both camps to 452.2 The camp was closed, without being
fenced off, in July 2008.

Calliope Homeless Camp

After the closure of Canal-Claiborne, another homeless camp formed on Calliope
Street, across from the New Orleans Mission homeless shelter.* The Calliope
camp was never as big as Duncan Plaza or Canal-Claiborne; the number of people
living in the camp was typically between fifteen to thirty. However, in October of
2011, the camp’s numbers swelled to around 100, leading UNITY and the City to
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once again prioritize housing the camp’s residents over other homeless people scat-
tered around the city. This time, the City held weekly meetings to mobilize a vari-
ety of service providers to move the camp’s residents into temporary or permanent
housing. According to Stacy Horn Koch, the Director of Neighborhood Services
and Facilities and Mayor Mitch Landrieu’s point person for homeless policy, the
city moved approximately eighty-five people from the Calliope camp and offered
housing resources to them.”s The city closed the Calliope Street encampment in
November, 2012. Almost all of the remaining fifty-five residents received shelter.>
In a press release, the city said it would fence off the area to prevent the encamp-
ment’s return; however, news reporting from early 2013 indicated that homeless

individuals were returning to the area.>”

Background Context: More than just Katrina

The general sense among the individuals with whom we spoke in New Orleans
was that these three visible, resource-consuming homeless camps were just the
very tip of the iceberg. Homelessness statistics in the greater New Orleans area
bear this assertion out. In 2009, the number of persons homeless on a given night
in New Orleans and Jefferson Parish was estimated to be 11,500 — nearly double
the pre-Katrina number of 6,300.7® Three to six thousand of those people were
living in New Orleans’ abandoned buildings (there were over 55,000 abandoned
commercial and residential buildings following Hurricane Katrina), eighty-seven
percent of whom were disabled and seventy-five percent of whom were survivors
of Hurricane Katrina.”® As of 2011, this number had decreased slightly, and the
numbers experiencing the most acute homeless situations declined twenty-three
percent, in great part due to the 441 new units of permanent supportive housing.”®
New Orleans may differ from other places in the United States because of the scale
of its homelessness problem and how much of it was exacerbated by Hurricane
Katrina. What is not different, however, are some of the underlying causal mecha-
nisms of homelessness, which Katrina merely triggered. They include:**

A High Proportion of Low-Income Earners and a Service-Based Local Economy
Pre-Katrina, New Orleans was one of the poorest cities in America. Its local
economy depended primarily on tourism, meaning that many New Orleanians
employed full-time were dependent on minimum wage and tips alone.*?

Features of the Housing Market and Housing Administrative Agencies

New Orleans, unlike the rest of the U.S., has a higher renter to homeowner ratio:
sixty percent of residents rent, and only forty percent own their properties (as
opposed to a national homeownership rate of 67.4 percent as of 2009*3). The

40



rental market is rife with discrimination, especially against those who are African-
American, and now, in the wake of Katrina, against renters with housing vouch-
ers.” Tenants have very few rights, while landlords generally have free rein, with
few accountability mechanisms in place to ensure they treat tenants fairly and do
not evict for capricious reasons.” The system has been exacerbated by a broken
housing authority; the Housing Authority of New Orleans (HANO) has been a
troubled agency since the 1970s, infamous for corruption and incompetence.>*

Mental Health, Counseling, Shortage of Medical Care

There is a distinct shortage of mental health and substance abuse facilities in New
Orleans and Louisiana as a whole. In 2006, there were only 22 psychiatrists in the

whole NOLA metropolitan area*”; according to local advocates, New Orleans has

one of the lowest per capita psychiatrist-patient ratios in the country.>® There are

also a high number of medically uninsured in New Orleans, and hospitals and the
medical care system as a whole generally lack capacity and resources.

According to both Martha Kegel and Mike Miller of UNITY, New Orleans has a
disproportionate number of severely developmentally disabled people who are
homeless as a result of Hurricane Katrina, which destroyed the extended fam-
ily networks on which many vulnerable people formerly had relied, often in lieu
of government assistance.” In addition, the stress of living through a disaster,
combined with the uncertainty of return and inability to secure housing and
employment, led to increases in substance abuse, depression, domestic violence,
and mental illness which strained the already overburdened mental health and
medical system.

Shortage of Affordable Housing/Shelters and Demolition of Public Housing
Pre-Katrina, it was relatively easy to find an apartment for under $500 per month
in New Orleans.”° In Orleans Parish, renters occupied more than 26,000 units
priced below $500.%' The destruction of housing caused by Katrina, the decision
to delay opening and to tear down or to not rebuild a substantial number of public
housing units, and the federal housing vouchers issued at 130 percent of housing
market value all combined to create a substantial rent spike, in some cases up sev-
enty to eighty percent in the years after Katrina.* Currently, the fair market rental
price for a one-bedroom apartment is $875 per month, substantially more than an
SSI check, and more than is affordable for someone working a full-time minimum
wage job.” Prior to Katrina, New Orleans had 837 emergency shelter beds. Despite
a much higher homeless population now, the current number of emergency shelter
beds is only about 550, although, as noted above, the number of permanent sup-
portive housing units has increased by over 400.%*
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Criminalization

Finally, policies related to criminalization of homelessness, and high incarceration
rates in general contribute to the ongoing cycle of homelessness in New Orleans.
Louisiana has the highest rate of incarceration in the United States,™s effectively
creating a large class of people who, when released from jail, will have additional
difficulty finding housing. In addition, homeless people are frequently jailed for
crimes such as public intoxication, obstruction of public passages, and trespass.*¢

Recommendations: Visibility Can Catalyze Search for New Resources; Housing
as the Permanent Solution to Homelessness

Most of the above-mentioned phenomena are not New Orleans-specific. As Davida
Finger, Assistant Clinical Professor for the Community Justice Clinic at Loyola Law
School, notes, “[t]he way our housing system functions here [in New Orleans] is
not that much different from the way it functions in other cities where it’s not a
given that people should have access to fair and affordable housing, and fair mar-
ket value is higher than what people can afford working minimum wage forty to
fifty hours per week.”

Having many low-wage workers dependent on tourism or other vulnerable indus-
tries, less than adequate health facilities, a shortage of affordable, low-income
housing, discriminatory housing policies, a lack of shelter beds, and criminal-
ization efforts directed towards homeless and poor people are factors that have
affected homelessness in many other areas across the U.S., including some of the
other tent city sites surveyed in this report. What is truly unique about the New
Orleans tent cities is the response of both the City and service providers to those
who were homeless and living in encampments: an effort to provide these indi-

viduals with permanent housing.

Adopting a Housing First model, UNITY and city officials fought hard to obtain
the special federal funding and local political will to move those in the tent cities
not merely out of the way, but into homes. The additional visibility was at once
both a boon and a burden to service providers and the homeless population at
large. On one hand, the situation of the camps quickly degenerated into an emer-
gency which required the full attention and resources of organizations like UNITY,
but succeeded in getting resources adequate to the scope of the problem. On the
other hand, the great majority of homeless people in New Orleans remained out-
side of the camps, un-housed and largely neglected while service providers focused
their energy on housing those in the camps. To Martha Kegel, Executive Director
of UNITY, the takeaway was that homelessness should always be treated as an
emergency, even if it does not come in the form of an encampment.

The response to the encampments in New Orleans represents a best practice that
other cities could emulate. As Mike Miller, Director of Supportive Housing Place-
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ment at UNITY, puts it: “You don’t have to go ahead and arrest people. It can be
solved by housing. It’s an awful lot more work—you have to garner resources; you
have to put people on the streets who can figure out who’s out there, who needs
what services to keep people housed—but it absolutely can be done. And it abso-
lutely needs to be done.”*
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“We must make bottom-up solutions viable. The homeless must become an answer to their

own prayers; as long as top-down solutions are preferred, the homeless will never get what
they want; they’ll never get people to understand.”

— G.W. Rolle, Community Leader, St. Petersburg, FL

1

Homelessness and the Rise of Tent Cities in St. Petersburg

Homelessness has increased steadily in Pinellas County since 2003.%° In the 2011
Point-in-Time count, County officials documented 5,887 homeless individuals, up
from §,195 in 2007, and 4,540 in 2005.2* Fifty-five percent of the homeless popu-
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lation cited the “lack of affordable housing as their most important unmet need,
higher than statewide averages.”*

From 2003 to 2006, homeless persons increasingly gathered in the downtown St.
Petersburg area and began to form various communities there. In early 2006, the
City of St. Petersburg sanctioned the creation of one temporary “tent city” in a lot
adjacent to the St. Vincent de Paul shelter.** While this arrangement lasted for
several months, it was unable to accommodate the numbers of St. Petersburg’s
homeless population. Additional tent cities were founded without official sanction.
During this time, economic conditions in Florida began to decline and officials
feared that homelessness would increase significantly and overwhelm current shel-
ter capacity.*#

In late December 2006, homeless people formed a new impromptu tent city,
differing from the city sanctioned tent city formed earlier in the year, which was
located on the St. Vincent de Paul property in the 1400 block of Fourth Avenue
North.*#* The homeless community of over 100 persons, “Operation Coming
Up,” was established by homeless individuals, Refuge Ministries, and a num-

ber of other local organizations, and was governed directly by the homeless
residents. The group emphasized that the tent community was a temporary
solution and a beginning; it was an act of protest with attendant demands for the
municipal authorities:

All the groups involved, including the homeless are demanding that bath-
rooms that are public be opened 24/7, that more safe places be created for
homeless to sleep, that homeless that are arrested for public trespassing,

public sleeping, and other life sustaining needs cease [sic], and that at least
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75 new beds be opened in St. Petersburg within 6 months, with the goal
of more affordable housing. And, that the city of St. Petersburg adhere to
the economic and human rights of all [its] citizens, especially the poor and
homeless. Especially, understanding that this movement must be led by
and informed by the poor and homeless.>*

In early January 2007, citing city codes that prohibit living in tents (even if on
private property), city officials gave St. Vincent de Paul one week to evict the
occupants of the tent city.*” On January 13, St. Vincent de Paul decided to disband
the tent city, not wanting to challenge the City in court.*® Social Services pro-
vided qualifying residents with one-month rent vouchers, though these could be
used only at a limited number of sites.** Organizers and residents of the tent city
emphasized that more than 50% of the community had attained regular jobs or
worked day labor and were close to saving sufficient money to pay for permanent
housing,*° and a number of City Council members strongly opposed the evic-
tion.' Moreover, the tent city was already a functioning community and working
well on [its] own, [with its] own rules and organization.**

Departing residents of the tent city soon created two new tent cities: one imme-
diately in front of St. Vincent de Paul at 15th Street and sth Avenue North, and
another at gth Street and 5th Avenue North.>* On January 18, 2007, two homeless
men, David Heath and Jeft Shultz, were murdered in apparent walk-by shoot-
ings.>* At least one of the men was a resident of the Operation Coming Up tent
city and was working full time.>s

The same day, the Fire Marshal and Police Department ordered the tents at both
sites to be taken down, citing safety hazards in violation of the fire code: the tents
were too close together, too close to public thoroughfares, and they didn’t have fire
extinguishers.”* Furthermore, the homeless residents had failed to get the required
permits for their tents. However, the St. Petersburg Times noted that it was not
clear if all the fire codes the city cited indeed applied. The code requiring a permit
specifies tents greater than 120 square feet, which is larger than the tents used by

most of the homeless residents.>”

Residents re-pitched their tents to protest the actions of the Fire Marshal and tent
city representatives agreed to meet with law enforcement to resolve the issue. At
this meeting it was agreed that the tent site on 9th street would be taken down
and moved to the other site and consolidated.*® However, this agreement notwith-
standing, police and fire officials removed the tent city by force on the afternoon of
January 19, 2007. Police — using scissors, box cutters and other blades — slashed
and seized 20 tents.>* The episode was captured on tape and garnered national
media attention, leading to a public outcry.

Following the tent slashing incident, tent city residents moved to various other
sites in the downtown area and worked with a number of local churches and shel-
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ter organizations.**® In each of these sites, tent city residents attempted to retain
their sense of autonomy and self-organization, though not always successfully:

We have always been a self-governing community. We have our own
contracts that we wrote for the residents of the original tent city. In the
4th Ave main tent city, we have had our own security that worked together
with the City of St. Petersburg police force, and most importantly, we had
a community that worked on consensus and respect. The residents of tent
city made the decisions and took the responsibility, and the advocates who
chose to help, worked WITH us to create a model community respected
and listened to our wishes [sic].>

2. Background: A ‘Patchwork of Ordinances’ that Criminalize Homelessness
in St. Petersburg

In their negotiations with the city, advocates and tent city residents repeatedly
argued against municipal ordinances that in effect criminalized homelessness.>**
These included open container laws, as well as ordinances on public urination,
and trespassing. In the months following the tent slashing, St. Petersburg passed
new ordinances specifically targeting the homeless and poor community. These
included ordinances that outlaw panhandling throughout most of the downtown
area, prohibit the storage of personal belongings on public property, and make it
unlawful to sleep outside at various locations.>

Specifically, the panhandling ordinance was amended on January 10, 2008, to
expand the no panhandling zone in downtown St. Petersburg. The ordinance
already prohibited panhandling in a number of locations throughout the city,
such as near sidewalk cafes, within fifteen feet of an ATM or bank entrance, at bus
stops, and on public transportation vehicles. The ordinance also prohibits aggres-
sive panhandling anywhere in the City and prohibits panhandling between sunset
and sunrise each day.>+

Furthermore, the City Council adopted Section 20-74 and Section 20-75 on March
15, 2007 concerning sleeping in the right-of-way. Section 20-74 makes sleeping in
or on any part of the right-of-way unlawful; it also provides that if shelter space is
available for a homeless individual, that individual must go to that shelter or risk
being charged with violating the section. Section 20-75 makes it unlawful to sleep

in the right-of-way contiguous to residential property lines.?s

On March 15, 2007, the City Council adopted Section 20-76, which addresses the
placement and use of temporary shelters. Pursuant to Section 20-76, it is unlawful
to place, use, or occupy a tent, hut, lean-to, shack or other temporary shelter on
public property unless a permit has been issued by the City, or on private property
unless the property owner has consented, and the individual complies with the
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City’s Zoning Code. Section 20-76 also prohibits any of the temporary shelters
being placed in the right-of-way without a permit.>*

Finally, on January 24, 2008, the City Council amended the ordinance relating

to outdoor storage. Any items of personal property, including clothing, bedding,
materials, equipment, furnishings, furniture, appliances, construction materials,
or any items not designated for outdoor use are not allowed to be stored on public
property. Furthermore, any item determined to be junk, rubbish or garbage is sub-
ject to immediate removal and disposal.*”

According to G.W. Rolle, a leader of the St. Petersburg homeless community (and
a member of the Board of Directors of the National Law Center on Homelessness
& Poverty), the clear aim of each of these ordinances was to remove the homeless
population from the downtown area, especially in preparation for the baseball and
high tourist seasons.**® The result was what Raine Johns, an Attorney and Direc-
tor of Homelessness Outreach at the Pinellas County Public Defender’s Office,
refers to as a “patchwork of ordinances” that in effect makes a homeless person’s
very existence a crime.*® Activists and lawyers made various efforts to challenge
the constitutionality of these ordinances, but many of these cases were eventually
settled out of court.”°

In an impassioned 2008 article, Rolle wrote:

Do you really believe the city has the right to seize a person’s private
property and destroy it? Do you really advocate that no one sleeps, lies, or
reclines (huh?) on rights of way during daylight hours? The problem is,
these rules were never meant to apply to everybody, because that would be
foolish and untenable. But if these rules are only applied to some and not
all, that equals discrimination.””

In addition to the destruction of the tent cities, beginning in 2010, city law enforce-
ment began taking property from homeless persons, under the illegal public
storage of personal property ordinance, if they carried more than two bags and a
backpack.”” In one instance, a homeless man named Charles was saving extra blan-
kets to give to families with children when they would come to City Hall to sleep.
The city charged him with violating the ordinance.””3

Activists and local lawyers argue that the anti-homeless ordinances create a vicious
cycle in which homeless individuals exit the shelter system, are arrested, lose their
belongings and identification—much of what was gained in the previous intake—
and return to the shelter system at square one, or worse, given the demoralizing
effects of this setback. This vicious cycle greatly increases the devastating recur-
rence of homelessness.””*

Furthermore, the strict enforcement of ordinances and the clearing of tent cities
in St. Petersburg have forced homeless persons northward to the wooded areas of
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Pasco County, Florida. In Pasco, thousands of people —including a reported 400
children —live in the woods, either in small tent communities or in abandoned
trailers with no electricity or water.”> Women with families in these circumstances
are often afraid to come out to access services.”®

Despite this, even as the City began to enforce and pass more criminalization ordi-
nances, the City also decided to institutionalize tent cities by creating a new facility,
Pinellas Hope, located about 10 miles from downtown.

. Pinellas Hope: Fully Institutionalized Tent City

In August 2007, Catholic Charities President Frank Murphy and the Roman
Catholic Diocese of St. Petersburg offered to provide Diocese land to house
approximately 250 homeless adults in a contained campsite for a five-month pilot
program, intended initially to operate only from December 2007 through April
2008 (believed to be the peak season of homelessness in Pinellas County).*”

On September 25, 2007, the Pinellas County Board of County Commissioners
approved funding for the Pinellas Hope Pilot Project: $461,278 for the planned
initial five-month duration.”® At opening, there were 250 tents on site, some with
double occupancy.”” Pinellas Hope’s stated goals were (1) to reduce street home-
lessness, and (2) to transition forty percent of Pinellas Hope residents into perma-
nent housing.*°

The Pinellas Hope site is located in an industrial area on 126" Avenue North in
Pinellas Park,*' approximately 10 miles from downtown St. Petersburg. Many
residents walk this distance each day along 49™ Street to the St. Petersburg center.
The area surrounding the site is mostly an industrial manufacturing zone, with
local businesses at first resisting the camp’s opening. Over time, however, Catholic
Charities and other Pinellas Hope organizers were able to create sufficient commit-
ment from local residents to support the project.*® In particular, organizers estab-
lished arrangements for temporary employment for camp residents as part of the
stabilization process.*®

The site itself occupies swampland, with significant flooding during periods of
heavy rain; heat and mosquitos are also typical discomforts.** Tents are therefore
placed on elevated wooden platforms and pathways are covered in mulch. Since

its opening, the Pinellas Hope campsite has expanded to include semi-permanent,
single-occupancy “casitas.” These are intended either for (1) residents in need of
medical respite or (2) those residents who have found employment and wish to
pay a small fee for more permanent housing.** Residents must go through the tent
shelter before having access to the more permanent structures.”* Camp organizers
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currently are constructing Pinellas Hope 2, further permanent transitional housing
in the form of single-occupancy efficiency apartments in the rear of the camp.

Pinellas County Homeless Street Outreach Teams are the primary, if not sole,
source of referral for placement into Pinellas Hope. Each team consists of a law
enforcement officer paired with a social worker employed by Operation PAR, a
homeless service provider.? While Catholic Charities is ultimately responsible for
admission decisions to Pinellas Hope, the Outreach Teams typically triage appli-
cants before they arrive at the campsite.

Because Pinellas Hope is a dry shelter, the Outreach Teams perform a breathalyzer
test before intake is started. Additionally, admissions criteria require a background
check to screen for sexual predators or those with a history of violence.**® The
teams also prioritize those who desire joint sleeping arrangements for couples, or
private sleeping quarters, as those facilities do not exist at other area shelters.*
Couples often refuse placement in shelter systems where they are forced to live
apart, or they become separated if there is room for the placement of only one

of them. Other eligibility factors include the need for medical, mental health,

or substance abuse treatment, the severity of medical conditions, and the appli-

I’ «

cants’ “motivational level toward achieving self-sufficiency.”° In cases where the
homeless person requires intensive treatment services for mental health and/or
substance abuse or suffers from a medical condition that would be exacerbated by

living outdoors, Pinellas Hope serves only as a backup placement option.*"

Residents of Pinellas Hope must abide by a range of formal and informal rules in
order to remain at the campsite. These include volunteering for a specified number

of hours at the camp, helping in the kitchen, caring for other residents, and clean-
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ing the facilities and camp area.** Furthermore, all residents must post their loca-

tion— on or off camp grounds — on a public monitoring board and be checked for
illegal /unapproved substances upon each entry to the camp.*? Residents also are
required to meet with a case worker on a regular specified schedule. Disturbances
at the campsite are not tolerated, and on-site evening security is provided by the
Sheriff’s office.?* Residents may be suspended from the camp for periods up to 30
days or expelled altogether, determined on a case-by-case basis.>

Following admission, Pinellas Hope provides each resident access to the following:
8x10 or 9x10 tent

Sleeping bag, blanket, mat, and lock box

Washing machines, dryers, and laundry detergent

Personal hygiene items, including towels

Modular toilet and sink units (disabled accessible)

Modular shower units (disabled accessible)

Meals: Dinner [is] served each day. Breakfast and lunch [is] served when food [is]
available. Coffee and water [are] available throughout the day.

Transportation: Bus passes [are] available to residents. A van [is] available when
needed for door-to-door transportation.

Communication: Computers and phones [are] available for use by residents.

Recreational activities: A television [is] available in the main gathering tent, along
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with books and board games. Special events such as a weekly movie night and
holiday parties also [take] place.

Clothing Closet: Provide[s] clothes to male and female residents in need.

Security: Monitoring of persons entering and exiting the campsite during daylight
hours [is] provided by on-site staff. An off-duty sherift’s officer provide[s] secu-

rity from 8:00 p.m. until 6:00 a.m.*¢

Moreover, Pinellas Hope provides the following on-site services, either on a
weekly or biweekly basis: case management services, alcohol/substance abuse
services, mental health services, employment services, medical services, assis-
tance with veteran’s benefits, and legal services.?” While Raine Johns expressed
some concerns about the adequacy of funding and of service provision,**
Pinellas County has continued to support the operation of Pinellas Hope with
$770,000 in FY 2008-2009 and $500,000 per FY from 2009-2013.2? Nearby
communities, too, are considering Pinellas Hope as a model for addressing the
needs of homeless individuals.3*°

. Pinellas Safe Harbor: ‘Correctionalized’ Shelter

In the years following the 2007 tent slashing and with the added economic effects
of the recent global recession, homelessness in Pinellas County greatly increased.
Because of the enforcement of St. Petersburg’s “anti-homeless” ordinances, arrests
of homeless persons by law enforcement flooded an already over-crowded and
under-funded correctional system in Pinellas County.>* In conjunction with
municipal authorities, the Pinellas County Sherift’s Department put in place plans
to convert a vacant minimum-security jail annex into a shelter and jail diversion
program for homeless persons.>** The Safe Harbor facility opened on January 6,

2011. It is located approximately 15 miles from downtown St. Petersburg.

Safe Harbor operates as a jail diversion program for homeless individuals, as well
as a re-entry program for the Pinellas County Jail. The admission process is depen-
dent on a Notice to Appear diversion process conceived by agreement between the
Pinellas County Public Defender and the State Attorney’s Office in conjunction
with the Sheriff’s Office and local police agencies. The process is meant in theory
to secure a homeless individuals’ voluntary admission to Safe Harbor following
contact with law enforcement, upon violation of a municipal ordinance or com-
mission of a general misdemeanor. Should individuals agree to be admitted to Safe
Harbor, the police officer transports them to the facility and presents them with a
Notice to Appear in lieu of arrest and booking. Then, the Public Defender’s Office
meets with the individual and recommends a psychological evaluation, drug evalu-
ation, or community service. If the individual completes these requirements, only
then is the Notice to Appear dismissed and no court hearings or sanctions follow.3*
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In most cases, individuals complete assigned community service hours through

Safe Harbor without any jail time. In its first year of operation, Safe Harbor had
approximately 600 clients with Notices to Appear and worked closely with the
court system.3**

However, advocates sharply criticize conceiving this admission process as truly
voluntary in practice and, more fundamentally, have questioned whether there

is authority for offering any such ‘choice’ under the Florida Rules of Criminal
Procedure.®s The diversion process occurs under threat of arrest and involves the
transportation to a non-jail institution typically many miles away from the point of
contact with law enforcement. Indeed, advocates point to the discriminatory nature
of this admission process: it is being applied to individuals who, were they non-
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homeless, should receive Notices to Appear and be released without ever being
threatened with arrest.>*® It thereby becomes primarily a means to remove home-

less individuals from the streets.’*”

Unlike other shelters in the area, Safe Harbor is a “wet” shelter, meaning that it
will not turn people away if they come intoxicated or under the influence, or if
they have criminal histories or backgrounds.:*® At its entrance, Safe Harbor has an
“Amnesty Box” into which residents can drop alcohol or weapons before entering
the shelter. Non-certified Sheriff teams, alongside private security and two armed
officers, operate the facility, and case management teams are available inside.

The facility has the look and feel of a low security correctional institution: concrete
block, surrounded by high fences and wire. It includes 370 beds divided into four
interior “pods”: three male and one female; two have 100 beds each and two have
85 beds each. Each pod includes bathrooms and recreational areas, including a
fenced-in outside space, and the entire facility is air-conditioned. Residents sleep
on the floor on assigned mattresses, which are collected and sanitized each morn-
ing. One of the pods includes more permanent bunk beds. Each pod also includes
a telephone, providing free local calls from 8:00 am to 8:00 pm. In addition to the
inside space, Safe Harbor also has an outdoor courtyard area with 100 beds covered
a roof overhang > This outside area, however, is not protected by a screen from
mosquitoes or from flooding during heavier periods of rain. Further, individuals
outside are limited in the number of showers they may take.>°

Residents do receive a number of benefits from the shelter space. Each resident

has access to three levels of storage: outdoor bulk storage, 35-gallon plastic tubs,
and indoor personal lockers. Moreover, every resident can use Safe Harbor as a
permanent address for the purposes of receiving mail. The facility includes a large
collective communal area, washers/dryers, a room for medical care (in which the
Pinellas County unit for homeless/low-income care works three times per week),
and offices for the administration of case management. Case managers typically are
responsible for 40-70 cases each. Case managers develop a progress plan for each
resident as part of the criteria for remaining in Safe Harbor, along with a series of
benchmarks for future progress.:"

At intake, the individual supplies information on background; is assigned a bed,
either immediately inside or in the outside courtyard area; and receives a Safe Har-
bor photograph identification card. Curfew is at 8:00 pm, unless the resident has
employment and has arranged alternate entry times with Safe Harbor staff. There
is no maximum stay period, and staff will work with the resident as long as neces-
sary. However, if they qualify for placement into another shelter, including Pinellas

Hope, residents must go."
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Safe Harbor operates according to a graduated “level” system, in which residents
move through various levels if they comply with rules and work with their case
managers: outside mats, inside mats, and then the pod with more permanent
sleeping arrangements (bunk beds, as opposed to floor mattresses). If residents
return to Safe Harbor visibly intoxicated, they are relocated outside and must work
their way back inside, while attending substance abuse counseling sessions. If resi-
dents break any of the facility rules, they also are relocated outside for a period of
5-15 days. Typical rule violations include failing to clean one’s space, disrespecting
staff, drug abuse, graffiti, and intentionally damaging equipment. Other rule viola-
tions, however, that have resulted in moving individuals outside have included
using more than one towel when taking a shower and failing to put away one’s mat
quickly enough in the morning.? If a violation is particularly severe, staft will sus-
pend a resident for a period of 5 to 30 days and, very rarely, indefinitely. Because of
this, and because the facility is operated by the Sheriff’s Office with private security
teams, the “shelter” feels more like a correctional institution than a real shelter and
has earned itself the nickname: “jail-ter”

The High Point community around Safe Harbor is largely residential and has
expressed concerns about the number of homeless individuals brought into the
neighborhood as a result of the facility.?* Nevertheless, the Sherift’s Department
worked to increase patrols and establish personal relationships with the commu-
nity through multiple public forums. Indeed, some local businesses do hire Safe
Harbor residents who are identified by case managers.s

Past residents of Safe Harbor have noted that it was understafted at the beginning
with insufficient services, but that this has since improved. One significant prob-
lem is with residents who are looking for employment: the facility’s strict hours
and curfew make working jobs with odd hours difficult, and procedures for sign-
out lists are burdensome, especially with staft changes.*® Moreover, bus passes are
no longer distributed at Safe Harbor, primarily as a result of insufficient funds.
Because the facility is 15 miles from the downtown St. Petersburg area (and even
further from other areas of Pinellas County), residents face significant challenges
in finding transportation to make appointments and interviews.?” Lt. McGillen
indicated that a limited number of bus passes and bicycles are available for check-
out from Safe Harbor, but that this arrangement must be made ahead of time.>®

April Lott, President of Directions for Mental Health, has argued that Safe Har-
bor is a “modified therapeutic community,” with peer direction driving commu-
nity culture.?® Raine Johns concluded that Safe Harbor was “on balance, a good
thing” in that it offers basic services for people lacking them: a place to shower,
eat, and sleep. She also noted how Safe Harbor has protected, in particular, the

female homeless population and given them stronger support and social net-
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works.?*> More than a reflection on the adequacy of the “jail-ter”, however, these
comments appeared to the authors to highlight the complete absence of other
alternatives for everyone who ended up in the “jail-ter”, which made shelter of
any kind appear preferable.

Many past residents lamented the prison structure and regimented constriction of
“the jail-ter.”s* It is certainly true that Safe Harbor has the feel of a jail and is, at
the end of the day, a jail diversion program with “correctional” rules.** Advocates
have pointed to the lack of privacy and constant security surveillance as factors that
discourage residents’ commitment to remaining in Safe Harbor.?* Sarah Snyder,
Executive Director of the Pinellas County Coalition for the Homeless, notes that
Safe Harbor began with a culture of law enforcement and, because original grants
were federal jail diversion grants, the law enforcement community was intimately
involved with its founding. While some municipal pressure allowed homeless
individuals to enter Safe Harbor apart from the jail diversion program — that is,
voluntarily off the street for shelter and a meal —as St. Petersburg once again began
to strictly enforce its municipal ordinances, the focus returned to diversion.?

. Recommendations: Institutionalization of Tent Cities Comes at a Cost;
Permanent Solutions Include Acknowledging Trauma Histories, Treatment,
Dignified Employment, and Autonomy

Legalized, regulated tent cities represent a partial, positive response to the over-
whelming problem of homelessness in St. Petersburg. To their credit, the city and
county have aided hundreds of homeless individuals with the additional resources
devoted to offering (at least some) shelter from the elements, a legal and safe place
to call their own, and access to services. Other communities can and should take
note from officials’ recent devotion of new resources to ensuring access to imme-
diate shelter for homeless persons in a variety of life situations (i.e. singles and

couples, wet and dry).

However, despite these new resources, advocates cite two problematic trends in
Pinellas County’s response to homelessness: (1) the top-down “correctionalization”
of the shelter system and service provision which disempowers homeless persons,
and (2) the counter-productive criminalization of homelessness through municipal
ordinances, which place additional barriers to finding permanent housing in the
way of homeless victims.

From the beginning, activists and homeless persons have made clear that tents
were not suitable alternatives to permanent housing. They were, rather, a form of
protest and, often, a necessity given the condition of the shelter system.’* Advo-
cates note that older shelter models —in which one sleeps on the floor, cannot bring
one’s own blankets and instead receives foul-smelling sheets, and must abide by

a strict curfew — do not offer the dignity that homeless individuals deserve.* The
great strength of the organic tent cities were their bottom-up nature and their
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organization, in which homeless individuals could find community and auton-

omy.*” G.W. Rolle said, “Your most important task as resident of the tent city is

to have high regard and respect for your neighbors.”*® He feels the City authori-
ties betrayed this vision when they appropriated the tent city model and turned it
into a regimented, top-down solution, as in Pinellas Hope.?* Previously, tent cities
offered homeless persons a form of visible protest, group solidarity, self-determi-
nation, and safety in numbers.*°

Similarly, Kirsten Clanton, director of Southern Legal Counsel’s Homeless Advo-
cacy Project, argues that correctionalized shelters such as Pinellas Safe Harbor in
some ways provide less dignity than even the older models, with strict curfews,
relocations to isolated jail properties far from city centers, and a general perception
of homeless persons as criminals.®' Indeed, Clanton notes a perverse connection
between correctionalization and criminalization, as correctionalized shelters pro-
vide a framework in which police can threaten homeless individuals with arrest in
order to remove them from the community.3

In response, Rolle has proposed his own form of concerted activism, in which
power is transferred by raising awareness among homeless people themselves:
“We must make bottom-up solutions viable. The homeless must become an
answer to their own prayers; as long as top-down solutions are preferred, the
homeless will never get what they want; they’ll never get people to understand.”s
This form of autonomy and self-determination, symbolized by the organic tent cit-
ies, ought to be preserved in efforts fighting homelessness.

For example, Rolle has made several proposals to employ the 5,887 homeless per-
sons in repairing and renovating some of the 14,996 abandoned homes in Pinellas
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County. He is adamant that homeless persons be given the tools and skills to do
the job and to be paid a living wage for it. Rolle notes that many of the abandoned
houses in the county are currently fit for habitation, and many other properties
require relatively minor repairs in order to be brought up to that condition, but

he says the City Council has ignored his suggestions.®** He is currently working
on a project helping homeless persons begin entrepreneurial businesses, includ-
ing a food truck and a bicycle repair service. Rolle focuses on concrete programs to
employ people, to provide preliminary employment as a future reference, to teach
the skills necessary to remain employed, and thereby to lift individuals progres-
sively from homelessness to stably-housed status. Rolle has founded a “University
of the Poor” to teach scheduling and other skills to homeless persons in need of
structure and guidance. The important aspect of these institutions, he says, is that
they be personal and bottom-up, not fully integrated into the “correctionalized”
service provision system.®s For Rolle, the attitude of existing government institu-
tions is misguided: often, homelessness organizations are caught between advocat-
ing for the homeless and advocating for the service providers. In such a context,

very little progress can be made.3

Rolle believes that the top-down model attaches stigma to homelessness; there

is an assumption that homeless persons are incapable of doing things for them-
selves.’¥ Instead, homeless persons are defined as a “bundle of needs;” they are
defined in the language of deficiencies.* There must be a comprehensive plan to
enable homeless persons to be self-sufficient when they leave the shelter system
that goes beyond help with substance abuse and mental health issues.®® There
currently remains a “stunning lack of access to transportation, knowledge of avail-
able jobs, and access to skill development.”** Rolle emphasizes that, in addition to
repealing anti-homeless ordinances, municipalities must change their mentality
from recrimination/criminalization to constructive development.3*

Others urge attention to the role of “trauma histories” that result in diagnos-

able mental illnesses that can play a role in causing homelessness.3** April Lott

has emphasized the need for “trauma informed communities,” in which business
people, educators, civil society groups, and law enforcement recognize the central
place of trauma in causing homelessness.* In her view, such an approach remains
sensitive to the ways in which trauma makes retaining employment and reintegrat-
ing into society immeasurably more difficult.

Raine Johns also recognizes the need for a more constructive approach to home-
lessness that includes reforming current systems. “People talk about ‘frequent-fly-
ers, those who cycle through shelters or mental health facilities. Instead, we should
label ourselves ‘frequent failures. We are clearly missing a critical component if

so many people are living in tents and in the woods and not turning to the formal
agencies for help. People are completely frustrated by a system that does not help
them, that does not satisfy their needs.”s
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In particular, the criminalization of home-
lessness is not only unnecessary for the
success of alternate shelter arrangements
and the provision of affordable housing,
but it is also severely counterproductive.3*
Homeless individuals caught in the “web”
of criminalization ordinances often lose
their belongings and their long-sought
identification documents. Moreover,
unnecessary criminal histories and crimi-
nal debt (poor credit histories and liens
on driver’s licenses) undermine homeless
individuals’ abilities to attain the employ-
ment that will ultimately help them

secure and stay in permanent housing.*

Instead of criminalization, municipali-
ties ought to provide funding for quality
case management, including an emphasis
on mental health and comprehensive,
longer-term substance abuse treat-
ment.}* Johns also notes the importance

[TONAL LAW CENTER

OMELESSNESS & POVERTY

of employment and commends the work of the Burton Blatt Institute of Syracuse

University, whose model of customized employment for chronic homeless popu-

lation is promising.*** Meaningful employment provides a sense of dignity and

purpose, of contribution to the community.

In the final analysis, activists again and again emphasize the need for homeless

individuals to participate actively in their own programs for reintegration, in their

design and implementation.*

58

PHOTO CREDIT: NLCHP



Domestic, International, Regional, and Comparative Legal Standards

This section sets out relevant international, regional, domestic, and comparative
legal standards that either directly deal with homeless encampments or are relevant

to the rights of homeless individuals living in encampments.

. Legal Theories Used in the United States

In general, there is not an explicit, federally-protected right to housing in the
United States;*° the U.S. Constitution does not explicitly include it.* While the
Obama administration deserves praise for its stated commitment to ending home-
lessness,** that commitment is far from an enforceable right. As a result, litigation
challenging the destruction or eviction of tent cities or homeless persons’ encamp-
ments has relied on alternative Constitutional principles, federal civil rights legisla-
tion, and state law claims based on state constitutions, statutes, or principles of
common law.

This section evaluates legal theories litigants in cases involving tent cities, or
litigants in similar contexts, have applied with some degree of success. Often,

these lawsuits have concerned local governments’ attempts to disperse homeless
individuals by citing or arresting individual campers under “quality of life” ordi-
nances.’ While governments have targeted some tent cities with police “sweeps”,*
municipalities have recently begun suing the residents of these encampments for
trespass,® nuisance,*° or encroachment.”

The rights of tent cities’ hosts differ based on whether those hosts are religious or
secular organizations. Courts have held both government sweeps and government
litigation against homeless encampments likely to infringe on the First Amend-
ment right to free exercise of religion of any faith-based organization hosting those
encampments. Secular organizations hosting tent cities may have similar recourse
in certain circumstances under the Fair Housing Act, although to date we know of
no litigants who have made this argument.

The rights of homeless residents of encampments, on the other hand, vary
depending on which strategy governments adopt to disperse them. Numerous
courts have held that governments who pursue sweep-style tactics with little or no
notice against tent city communities violate constitutional due process and prop-
erty protections. However, where the government does provide adequate notice
and protection for property, these provisions have not prevented the demolition of
encampments. When municipalities file eviction suits, rather than sweeping with-
out notice, homeless litigants have used affirmative defenses and counterclaims
under state law or common law, including, promissory estoppel, the doctrine of
unclean hands, and necessity, to varying degrees of success.
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A-1. Federal Constitutional Claims

Homeless individuals and their supporters have a number of constitutional rights
that are potentially implicated when governments act against them. In cases
dealing with tent cities and analogous circumstances, homeless individuals have
often brought overlapping claims under the Fourth, Fifth, Eighth, and Fourteenth
Amendments on theories that the government has unlawfully seized or destroyed
their personal property or infringed on their rights to due process of law, to bodily
integrity, and to be free from cruel and unusual punishment. While courts have
upheld these claims in the context of government’s sweep-style tactics, they have
been less willing to apply constitutional rights affirmatively to stop demolitions
by state or local governments where due process and property protections are
addressed. Religious hosts of homeless encampments, however, have been success-
ful in both circumstances under a First Amendment theory that adverse govern-
ment action infringed on their right to free exercise of religion.’*

Homeless Individuals’ Rights Under the Fourth, Fifth, Eighth, and

Fourteenth Amendments

The Due Process Clause of the Fourteenth Amendment protects homeless individ-
uals from state and local governments’ undue interference with their lives, prop-
erty, and liberty.3* The Fifth Amendment contains a similar provision restraining
the federal government.?** Due process imposes an obligation on federal, state,
and local governments to provide at least minimal procedural protections, such

as adequate notice and an opportunity to comply with eviction orders, and may
also impose more substantive protections of certain fundamental interests such as
bodily integrity. The Fourth Amendment also provides protection from unreason-
able searches and seizures of individuals and, importantly in this context, of their
property.?* The Eighth Amendment, which prohibits cruel and unusual punish-
ment, has been found by some courts to protect homeless individuals engaged in
otherwise innocent, necessary life activities in public places where no alternatives
private place is available to them.3> Homeless litigants have raised claims under
each of these provisions in a number of cases, including several specifically con-
cerning tent cities or encampments.

The Right to Personal Property (Fourth, Fifth, and Fourteenth Amendments)

Some courts have found Fourth and Fourteenth Amendment violations of individ-
uals’ right to personal property where police have destroyed or confiscated prop-
erty without notice in the course of their sweeps of encampments.>** For example,
in Lavan v. City of Los Angeles, the Ninth Circuit upheld a district court order
restraining the city from summarily destroying personal possessions left on Skid
Row sidewalks.3** Homeless individuals had brought a §1983 lawsuit challenging
the city’s practice of destroying their personal possessions when they momentarily
left them on public sidewalks to perform necessary tasks such as showering, eating,
and using restrooms.*s
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Another key case is Cash v. Hamilton County Department of Adult Probation, where
homeless individuals brought a §1983 lawsuit against the Department of Adult
Probation alleging that the destruction of their property during a community
service cleaning of homeless sites violated their Fifth and Fourteenth Amendment
right to due process.**® The district court granted summary judgment to the city.?
The Sixth Circuit reversed, noting that destruction of property without any notice
and without the ability to reclaim their belongings would violate plaintifts’ right
to due process.’*® The court held that there were genuine issues of material fact as
to whether their property was destroyed as part of an official city policy and as to
whether adequate notice was provided.>*

As previously noted, these cases are particularly relevant to situations where
governments take enforcement actions such as sweeps or raids. A number of local
governments have recently begun taking parties to court in advance of taking
action, as in Lakewood, thus at least in principle meeting the basic requirements
of due process. Precedents such as Cash and Lavan are not as immediately relevant
in that type of situation; however, findings about the reasonableness of govern-
ment interference and the adequacy of the projected procedures would still have to
factor in the existence of adequate alternatives and the intrinsic right to personal
property individuals continue to have in their items of value. While the holdings
of Cash and Lavan most strongly protect the right to notice and an opportunity to
be heard,”° they remain relevant in other contexts where fundamental property or
survival interests are at stake.

State-Created Danger and the Fundamental Interest in Bodily Integrity

(Fourteenth Amendment)

One recent district court decision suggests that when governments destroy home-
less individuals’ personal property, they may also infringe on their substantive due
process rights.’”" Specifically, their actions may infringe on homeless individuals’
Fourteenth Amendment fundamental interest in bodily integrity. Under the “State-
Created Danger” doctrine, individuals’ fundamental interest in bodily integrity is
violated when the government deliberately exposes them to danger. This interest
would require more than just notice and an opportunity to be heard in order to

justify government action against homeless encampments.

Sanchez v. City of Fresno consolidates over thirty cases homeless plaintiffs brought
against the city concerning its sweep actions against their encampments in late 2011
and early 2012.7 The homeless individuals alleged the city intentionally demol-
ished their encampments at the onset of winter —a time when they most needed
their property to protect them from the elements.?” They argued the city infringed
not only on their Fourth Amendment right against unreasonable seizure, but also
on their Fourteenth Amendment substantive due process right to life.
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The city moved to dismiss the plaintiffs’ Fourteenth Amendment substantive
due process claim. It argued that because the Fourth Amendment protected their
property on more specific grounds, any due process analysis was inappropriate.’”s
The homeless litigants opposed the city’s motion, arguing that a Fourteenth
Amendment claim was appropriate because the city’s conduct “literally impaired
[plaintiffs’] right to life.””® The court denied the city’s motion. It ruled that the
city’s actions arguably triggered a doctrine which “provide[s] for liability under
substantive due process where a state or local official acts to place an individual
in a situation of known danger with deliberate indifference to their personal,
physical safety.”s7

The doctrine upon which the Sanchez court relied is known as the “State-Created
Danger” doctrine. It was developed out of dicta from a 1989 Supreme Court opin-
ion.””® The Court’s holding in that case, while denying any general duty for govern-
ment to act to preserve the fundamental interests of its people,” contained dicta®*
that all circuits but one have subsequently used to carve out a narrow exception to
that rule.?® The Court’s reasoning implicitly excepted circumstances in which the
government played a role in creating or exacerbating the danger that threatened
on a plaintiff’s due process rights.?** This duty to prevent harm exists, for instance,
when police officers remove a belligerent drunk from a bar and leave him in sub-
zero temperatures without a coat while banning him from either driving away

or re-entering the bar.?®* After Sanchez, it may also exist where police confiscate a
homeless individual’s tent at the onset of winter, similarly exposing that individual
to the cold.

The Sanchez court’s ruling has opened the door to arguments that some govern-
ment actions against homeless encampments implicate residents’ fundamental
interest in bodily integrity. How far the “State-Created Danger” theory will
ultimately carry the homeless plaintiffs in Sanchez as the case proceeds will likely
depend on their ability to demonstrate that, in addition to creating the dangerous
condition, the city behaved deliberately or in a manner that “shocks the con-

science”** and that the danger it created was particularized® and foreseeable.3*

Criminalization as Cruel and Unusual Punishment (Eighth and

Fourteenth Amendments)

Some courts have also found that, where no alternatives exist, the criminalization
of necessary, life-sustaining activities such as sitting, eating, or sleeping constitutes
cruel and unusual punishment under the Eighth Amendment. The landmark case
is Pottinger v. Miami, in which the district court found that ordinances criminaliz-
ing sitting, sleeping, eating, or congregating in public and confiscating or destroy-
ing homeless individuals’ property violated the right to be free from cruel and
unusual punishment under the Eighth Amendment.?
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The Pottinger court relied centrally on the fact that the presence of homeless
individuals and their performance of survival activities in public were involuntary
because they had no alternatives:3* there was no shelter space available.?* The
court granted an injunction prohibiting the city from enforcing the ordinance until
it had established arrest-free zones for homeless individuals.?*° The Ninth Circuit
made a similar finding in an opinion that was later vacated and withdrawn as part
of a settlement agreement between the parties.’** Although a district court in the
Ninth Circuit’s jurisdiction has rejected this vacated opinion,?* the Eleventh Cir-
cuit employed its logic when it denied homeless individuals’ Eighth Amendment

claim because shelter space was available.3%

However, homeless litigants who have attempted to rely on the Eighth Amend-
ment to prevent eviction or punishment before it happens, rather than after it has
already occurred, have been less successful. The court in Davidson v. Tucson, for
example, held that the “Eighth Amendment protection against cruel and unusual
punishment can only be invoked by persons convicted of crime,” and that since no
named plaintiff at the homeless encampment at issue had yet been convicted under
the trespass statute, “Plaintiffs cannot meet their burden of proving probable suc-
cess on the merits of their Eighth Amendment claim.”3%* In Veterans for Peace, the
court also found that the Eighth Amendment was not implicated because that Con-
stitutional provision applies “only after the State has complied with the constitu-
tional guarantees traditionally associated with criminal prosecutions.”?s

Thus, as noted at the outset, the key element in Eighth Amendment challenges

is government action criminalizing necessity or survival activities in the absence of
alternatives. One possible area for further development in this context is to explore
whether the adequacy or viability of proposed alternatives is a consideration courts
would take into account under this Eighth Amendment theory.

Encampments’ Religious Hosts’ Right to Free Exercise of Religion Under

the First Amendment

When governments act against homeless individuals encamped on the property
of religious institutions with the permission of those institutions, they infringe on
the institutions’ First Amendment right to free exercise of religion. In Fifth Avenue
Presbyterian Church, the Second Circuit upheld a district court grant of a prelimi-
nary injunction against the city preventing them from dispersing homeless indi-
viduals sleeping on church property.?*® The Second Circuit found that the church
was likely to prevail on the merits on its free exercise claim because preventing the
church from using its own property to provide shelter for the homeless burdened
its protected religious activity, and the city failed to show a compelling interest
sufficient to outweigh this protected interest.*” It therefore upheld the preliminary
injunction. While this case is not directly about a homeless encampment, it bears
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A-2,

on the question of whether religious institutions may host homeless individuals on
their property, which is important for their ability to host encampments.

In a case directly addressing religious institutions’ right to host homeless encamp-
ments, the Washington Supreme Court found that the city’s refusal to process land
use applications and allow a church to host an encampment on its property placed
a substantial burden on the church’s right to free exercise of religion under the
Washington Constitution.®® This finding parallels the Second Circuit ruling that
failing to allow religious organizations to host homeless individuals unduly bur-
dens their First Amendment right to free exercise.?® Since the basis in these cases is
the right to free exercise of religion, a court’s holding likely will not significantly be
affected by whether the government takes a direct enforcement action or sues for
an injunction. The Washington court found that when the city refused to process
the church’s application, it “gave the Church no alternatives.”+° Once again, this
highlights the centrality of necessity arguments to courts’ reasoning in all these
cases, whether the primary challenge is based on the First Amendment or on due
process or right to property considerations.

Federal Civil Rights Claims (The Fair Housing Act)

The First Amendment’s Free Exercise Clause only protects homeless encampments’
hosts when those hosts are religious organizations. However, the Fair Housing
Act,*" a federal civil rights statute, may be a tool for landowners or tenants gener-
ally to protect homeless encampments they host. While no litigation has presented
this theory so far, the Fair Housing Act arguably allows the hosts of tent cities to
sue governments that take action “mak[ing] unavailable or den[ying]” a “dwell-
ing” to renters or buyers on the basis of some protected status of its intended
occupants.** The outcome would depend in part on whether encampments are
dwellings under the FHA, which they may be. 43 It would also depend on whether
the statute applies to hosts who attempt to repurpose their own land, rather than
renting or purchasing new property. While it arguably does apply in that context,
the case law is not definitive on this point.*** Protected statuses most likely relevant
to homeless individuals include race and disability,*> including mental illness,

recovery from addiction, and alcoholism.**¢

Thus, under the FHA, encampment hosts might dispute the legitimacy of govern-
ments’ actions against them under three theories: (a) those actions intentionally
discriminate against homeless individuals because of the protected status of mem-
bers of their group;*” (b) those actions have a “disparate impact” on members of

a protected status group;**® and (c) those actions breach the governments’ duty to
make “reasonable accommodations” for individuals with disabilities.* Since no
one has litigated on behalf of encampments under this theory, further discussion of
the merits of these claims would be premature.
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A-3. State Law Affirmative Defenses and Claims

Because the federal constitution alone may provide insufficient protection,
encampments facing government suits for trespass, nuisance, or encroachment
may do better when they have alternative state law grounds on which to defend
against such actions. Thus far, no encampments have asserted ownership of the
land upon which they sit. However, some have argued they have the landowner’s
consent, or that the court should deny the landowner relief or grant them a
privilege to remain on the basis of some equitable doctrine. Theoretically, par-
ticularly in the case of private land, a theory of adverse possession may in some
instances have some merit, although it may be difficult for most encampments
to meet the length of time requirements under most state statutes. For homeless
encampments on public lands, where the government has tacitly consented to
the encampment, promissory estoppel arguments have been successful, at least at
early stages of litigation. Other arguments that some state law or policy requires
the government to provide them with shelter, or that they may form an encamp-
ment without permission as an exercise of their right to survive may also be suc-
cessful on the merits, or at least increase homeless individuals chances of settling
their case on favorable terms.

Implicit Permission (Promissory Estoppel)

If a municipality has behaved in a way that suggests consent to allow a homeless
encampment, and homeless individuals have relied on that behavior to establish
one, the doctrine of promissory estoppel prevents (“estops”) that municipality
from asking a court to eject the encampment. Depending on the factual circum-
stances, some homeless encampments will be able to employ this theory. In order
to argue promissory estoppel, homeless encampments must show evidence of

a promise and reasonable reliance on that promise. For example, in Lakewood,
New Jersey,*° Tent City’s residents argued that police and other government
officials had condoned their encampment and that they had relied on their assur-
ances “by taking steps to make their encampment in the woods safer and a bit

more livable.”+"

When ruling on Lakewood’s motion requesting summary judgment, the Superior
Court for Ocean County, New Jersey relied on this theory of promissory estoppel.
Lakewood had asked the court to determine that Tent City’s residents had no right
to interfere with Lakewood’s possession of the property they were occupying.+*
The court reasoned that a jury could “easily conclude” that Lakewood had encour-
aged people to live in Tent City if the defendants proved their claim that police had
brought people to Tent City and provided Tent City with garbage disposal ser-
vices.*3 On that basis, it denied Lakewood’s motion because it felt the defendants

had made out a plausible case for promissory estoppel.++
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While an attractive argument for homeless residents in cases where this tacit con-
sent exists, caution should be exercised, as it may encourage other municipalities
to take affirmative steps to demonstrate their lack of consent, including enforcing
other criminalization ordinances or harassing tactics.

Unclean Hands and the Duty to Aid the Poor

When plaintiffs sue for trespass, nuisance, or encroachment, they ask courts

to enjoin defendants from using land in a way that interferes with those plain-
tiffs’ property rights.#s The Doctrine of “Unclean Hands” prevents a court from
granting an injunction to a litigant guilty of wrongdoing directly connected with
the lawsuit.#¢ In order to rely on an “Unclean Hands” theory, homeless encamp-
ments must show that the governments suing them have breached some duty
they owe to the residents of those encampments. While “Unclean Hands” argu-
ments have yet to be successful, they have elicited favorable dicta from courts
that have considered them.

When they were sued, both Tent City in Lakewood, New Jersey +7 and Camp
Runamuck, in Providence, Rhode Island,** argued “Unclean Hands” on the basis
of statutes in their respective states creating a duty for cities to shelter the poor.?
New Jersey requires its municipal directors of welfare to “render such aid and
material relief as he may in his discretion deem necessary to the end that the per-
son may not...be deprived of shelter.”+** Rhode Island requires Providence’s direc-
tor of public welfare to “afford temporary relief to poor and indigent persons.”+*

Each encampment argued that because their respective cities had failed to meet
their legal obligations to aid the encampments’ residents, courts should deny the
cities’ requests for injunctive relief.#* In response, both Providence and Ocean
County (in which Lakewood sits) pointed out that the statutes upon which Camp
Runamuck and Tent City relied give municipal directors discretion to determine
what relief is necessary to fulfill their duties.**

In both New Jersey and Rhode Island, the courts neither fully vindicated nor fully
discredited either side’s argument. Neither court expressly relied on a statutory
duty to aid the poor in reaching its decision. The New Jersey court avoided rul-
ing on the extent of Lakewood’s responsibility by denying its motion for summary
judgment on other grounds.** The Rhode Island court did not find any of Camp
Runamuck’s arguments convincing enough to prevent it from granting Providence
an injunction disbanding the encampment.*s It held that because the homeless
defendants had not made applications for aid through the mechanism established
in Providence’s city ordinances,**¢ the city could not be held to its duty.*” On the
other hand, neither court was willing to hold that its state statute provided cities
enough discretion to vitiate their duties to the poor. The New Jersey court felt that
“there is a governmental responsibility here to care for the poor at some level.”+*
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The Rhode Island court was even firmer: “[Section] 45-1 [sic] isn’t discretionary.
The city is required to relief [sic] and support.”+9

Many states have legal provisions homeless encampments could rely on to assert an
“Unclean Hands” defense. Many states have language in either their constitutions
or their laws directing or empowering their legislatures to provide for the poor

or for the public welfare; several more have constitutional statements of principle
involving public welfare.#° In Indiana and Maine, courts have enforced municipali-
ties’ duties under these laws, although under different circumstances.®' Even when
unsuccessful, homeless litigants employing this defense may elicit favorable dicta
from courts.

Necessity (The Right to Survive)

The necessity defense applies when an individual is faced with some immedi-

ate harm and escapes it by engaging in conduct that would typically be illegal.**
The defense is available in a number of cases involving homeless litigants: judges
have recognized necessity when governments have cited encampments*3 as well
as individual campers.®#* Homeless litigants have also argued necessity in response
to government litigation to evict them from encampments.*s In order to prevail,
homeless litigants defending their encampments must show that their trespass

is justified because any harm they cause to landowners is outweighed by the
harm their trespass avoids —an imminent threat to their own lives. Additionally,
homeless litigants must show they had no legal alternatives to avoid this harm.#¢
Depending on the particular state constitutional provisions available, homeless
litigants may be able to bolster the necessity defense (as litigants in the Lakewood
Tent City case did) by asserting a “constitutional right to survive.”

The leading case applying the necessity defense to tent cities is In re Zeitler.**®* The
case concerns several homeless encampments in Des Moines, Iowa. In January of
2013, the city posted notices at the encampments informing their inhabitants that
they were “encroaching (living/residing and [sic] storage of personal property) on
City of Des Moines property” and directing them to remove their personal prop-
erty by a certain date lest the city dispose of it.#** The notice informed the residents
of the encampments of their right to contest the city’s notice; the residents filed a

notice with the city clerk doing so. +°

In the resulting administrative hearing, the City of Des Moines Hearing Officer
found that “taking the tents away from the homeless people living in the encamp-
ments...[w]ith no shelter beds available...would also deprive these people of the
basic necessity of adequate sleep.” Therefore, the Hearing Officer found that “the
defense of necessity operates in this case to justify the appellants’ lack of a license
or lease for their encroachment.”+#
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It is uncertain whether this administrative ruling from Des Moines will stand. The
city has petitioned the Iowa District Court for Polk County, asking it to annul the
defense of necessity, either because it improperly allowed a criminal defense to be
asserted in a civil proceeding or because the homeless individuals failed to prove
every element of their defense. The case is progressing, renamed City of Des Moines
v. Webster.++

While In re Zeitler is the first opinion to allow homeless individuals to rely on a
necessity defense in a civil context, the necessity defense is generally available in
civil suits, as the City of Des Moines admits.*3 The city’s alternate theory — that
the homeless individuals failed to prove every element of their defense —may be
more plausible but is not certain to succeed. In re Zeitler relied on two California
cases discussing how the necessity defense should apply to homeless individu-
als in a criminal context: Tobe v. City of Santa Ana*** and In re Eichorn.** Both
concerned the same underlying facts: Santa Ana’s police sweeps of homeless
individuals sleeping outdoors. Tobe concerned whether the anti-camping statute
under which police had arrested the homeless plaintiffs was unconstitutional. In
re Eichorn concerned whether the necessity defense was available to a particular
Tobe plaintiff as he fought Santa Ana’s attempt to convict him under the same
statute. In both, the courts struggled not with the “legitimate harm” element of a
necessity defense but rather with whether homeless individuals had legal alterna-
tives available to avoid the harm.

In Tobe, the California Supreme Court acknowledged the possible viability of a
necessity defense in certain circumstances. It rejected a facial challenge to Santa
Ana’s anti-camping statute, concluding that because homeless individuals could
rely on the necessity defense, the law was not unconstitutional on its face.** Then,
the court went on to consider whether the necessity defense was available to each
plaintiff, concluding that “they simply did not demonstrate that the ordinance
had been enforced in a constitutionally impermissible manner against homeless
persons who had no alternative but to ‘camp’ on public property in Santa Ana.”+¥
Under the facts of that particular case, the court found that the plaintiffs were
unable to show that they could not find lawful shelter, had been denied public
assistance, or turned away from an emergency shelter on the night in question. +
Moreover, under the facts of that case, the court was unconvinced by a plaintiff’s
declaration that sleeping outdoors was “safer” than sleeping in the emergency
shelter.# In Eichorn, by comparison, the California Court of Appeals developed
the standard somewhat more expansively, ordering a lower court to allow Eichorn
to argue necessity before his jury and holding that that defense would require him
to show that “[legal] alternatives were inadequate” in order to receive a jury trial.°
A key difference appears to be the nature of the alternative that would have been
available in each of the cases —on the one hand an emergency shelter, and on the
other trespassing on private property or walking to a different city.
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The outcome in City of Des Moines v. Webster will impact whether homeless
encampments can continue to rely on the necessity defense in response to govern-
ment litigation, at least in Iowa, although it would not cut off the possibility of
raising that defense in other jurisdictions. Until then, In re Zeitler stands as a favor-
able precedent that would allow homeless litigants to take advantage of the neces-
sity defense to overcome initial trial motions and to proceed to discovery, thereby
improving their bargaining position.

A-4. Lessons from Domestic Tent City Cases

Domestically, courts at both the federal and state level offer mixed results for resi-
dents of tent cities and their advocates. Where local governments attempt forced
evictions through sweeps without notice, there is significant precedent indicat-

ing that such tactics violate the Fourth, Fifth, and Fourteenth Amendments of

the U.S. Constitution. Where homeless litigants have attempted to employ these
principles affirmatively to prevent future government action, their success has been
more limited. Necessity and the existence of other alternatives has been a factor in
federal court decisions across an array of constitutional claims, but has been central
to claims under the Eighth Amendment. Litigants have also sometimes succeeded
under First Amendment free exercise theories challenging government action
against religious institutions hosting encampments on their property. State cases
looking to equitable principles of promissory estoppel, the doctrine of unclean
hands, and necessity also hold some promise. As with federal law, state law is
mixed in this area. Consequently, all these theories can and should benefit from the
complementary international and comparative law arguments described elsewhere
in this chapter. These complementary arguments can be used persuasively to guide
courts in interpreting either the vagaries of ambiguous Constitutional language or
the unclear extent of equitable principles.

B. International Legal Standards on the Right to Houseing: Declarations,
Conventions, Treaties

Since 1948, numerous declarations and conventions have to varying degrees rec-
ognized a right to housing. These include the treaties of the International Bill of
Human Rights (International Covenant on Civil and Political Rights; International
Covenant on Economic, Social, and Cultural Rights; and Universal Declaration of
Human Rights), as well as more recent international human rights instruments,
such as the Convention on the Protection of Migrant Workers and the Declaration
on Social Progress and Development. The legal status of these instruments varies:

covenants, statutes, protocols, and conventions are legally binding for states that
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ratify or accede to them. Over time, tenets of these legally binding agreements may
become accepted principles of customary international law, a form of international
common law. #' Declarations, principles, guidelines, standard rules, and recom-
mendations, on the other hand, have no binding legal effect on their own; how-
ever, such instruments are seen to have moral force, serve as evidence of emerging
customary law, and to provide practical guidance to states in their conduct.**

This section provides an overview of those international human rights instruments
that concern the right to housing in international law and that are relevant to the
United States, its treatment of homeless individuals, and the rise of tent cities
within its borders. These standards are a vital complement to domestic standards
for several reasons.

First, courts are increasingly beginning to look to international standards for
guidance, regardless of whether those standards are in binding agreements or
not. Recent Supreme Court cases,*? as well as rulings by lower federal and state
courts,** have relied on international standards and rulings as persuasive author-
ity, particularly as sources of “evolving standards of decency” in interpreting the
Eighth Amendment.*$

Second, federal policy advocacy adopting a human rights perspective on home-
lessness has shown increasing results. The U.NUs first Universal Periodic Review
(UPR) of the U.S. took place on November 5th, 2010, and included direct reviews
on the U.Ss performance in ensuring the right to housing under the UDHR,
ICCPR, CERD, and CAT.#* A number of countries recognized generally the need
to alleviate homelessness and protect the rights of homeless persons and to create
and protect adequate housing.*” In response, the U.S. committed to “taking sig-
nificant measures to ensure equal opportunities and access to areas including hous-
ing.”#* In addition, the U.S. has developed a comprehensive Federal Strategic Plan
to Prevent and End Homelessness, Opening Doors, that makes ending homelessness
in America a national priority.° In its one-year follow up report on Opening Doors,
the U.S. Interagency Council on Homelessness (USICH) cites the government’s
participation in the Universal Periodic Review and its commitments as part of its

progress in implementing the plan.+°

Last, the above-described policy advocacy and litigation strategy may soon find
confluence. In 2012, the USICH issued a report, Searching out Solutions, that criticizes
criminalization measures and notes that they may violate not only federal constitu-
tional rights but also our international human rights obligations under the ICCPR
and CAT —the first time a federal agency report has addressed a domestic practice

as a potential treaty violation. ' This explicit acknowledgement in a federal agency
report that governments have duties under human rights treaties that may be vio-
lated by criminalization practices provides significant persuasive weight for lawyers
who want to incorporate international standards into their courtroom advocacy.
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B-1. Legal Standards

Universal Declaration of Human Rights (UDHR )+*

The UDHR is an expression of universal human rights principles by the interna-
tional community and is considered to be a seminal human rights text. The U.S.
played a major role in drafting and shaping the UDHR; Eleanor Roosevelt led the
effort at the U.N. to adopt the Declaration, and President Franklin Roosevelt’s four
freedoms, “freedom of speech and belief and freedom from fear and want,”+% are
incorporated into the Preamble. The UDHR, while only a declaration and there-
fore not technically legally binding on states, has been so firmly engrained into the
norms of the international community that it is now considered to be a normative
instrument which creates or reflects certain legal obligations for the member states
of the UN.#* Moreover, some scholars argue that the repeated reliance on and
resort to the UDHR by governments has given the Declaration and the rights it
proclaims the status of customary international law.#

The UDHR contains both explicit and implied protections of the right to housing.
Article 25(1) states:

Everyone has the right to a standard of living adequate for the health and
well-being of himself and of his family, including food, clothing, housing
and medical care and necessary social services, and the right to security in
the event of unemployment, sickness, disability, widowhood, old age or
other lack of livelihood in circumstances beyond his control.

The UDHR also includes a broad range of civil, political, social and economic
rights, which may be relevant to the rights of homeless persons living in tent cit-
ies.**¢ Article 9, which provides that no one shall be subject to arbitrary arrest, may
protect homeless individuals from unreasonable seizure based on the performance
of survival activities in a public space. Article 12, which guarantees freedom from
interference with one’s privacy or home, may protect homeless individuals from
forcible ejection from their places of shelter without due process of law. Article 13
establishes freedom of movement and residence for all, including homeless indi-
viduals, and Article 17 protects homeless people’s right to own property as well as
the right not to be arbitrarily deprived of one’s property. Articles 21 and 26 provide
for the right of equal access to public service and education, and the right to social
security, rights which homeless people and those living in encampments may be
deprived of as a result of increased isolation from mainstream society.

International Covenant on Civil and Political Rights (ICCPR)467

The ICCPR is one of the foundational human rights treaties of modern interna-
tional human rights law. Unlike the ICESCR, which calls for progressive imple-
mentation tied to available resources, the ICCPR imposes an immediate obligation
“to respect and to ensure” the rights it proclaims and to take whatever other mea-
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sures are necessary to bring about that result.**® As of October 2011[update], the
Covenant had 74 signatories and 167 parties, including the United States, which
ratified the ICCPR in 1992.4%

The ICCPR does not enumerate a right to housing. However, like the UDHR, it
includes other rights that are implicated in situations faced by persons living in
tent cities or homeless encampments. Article 7 says that no one shall be subjected
to “cruel, inhuman or degrading treatment,” while Article 9 highlights “the right
to liberty and security of person” and the right to be free from “arbitrary arrest or
detention.” Arbitrary arrests and degrading treatment of homeless individuals by
law enforcement or other personnel, based on the performance of survival activi-
ties in a public space, violates these provisions.

More generally, the ICCPR also recognizes the right to life (Article 6), which has
been interpreted by the Human Rights Committee, the treaty oversight body, to
include right to shelter oneself from the elements.#° Article 7 of the ICCPR states
that no one shall be subjected to “cruel, inhuman or degrading treatment.”+* As
will be discussed in further depth below, numerous human rights monitors have
cited the criminalization of homelessness as potentially raising issues of violations
of this right.

The ICCPR also enshrines the right to free movement and choice of residence
(Article 12), and the right to be free from arbitrary or unlawful interference with
one’s privacy, family, home or correspondence and protected by the law against
such interference (Article 17). Article 26 of the ICCPR protects all persons against
discrimination on the basis of race. In 2006, the Human Rights Council specifi-
cally raised the issue of disparate racial impact of homelessness on African Ameri-
can communities in the U.S. and called on the U.S. to “take measures, including
adequate and adequately implemented policies, to bring an end to such de facto
and historically generated racial discrimination.”#* The ICCPR also protects the
right to family (Article 23), which implicates housing rights as the separation and
dissolution that families often face once they lose their homes, typically through
forced gender and age segregation in the shelter system, is a direct threat to
people’s rights to maintain and protect their family units.

These provisions may be regarded as providing, if not a right to housing, at least
a right to choose one’s residence, to move freely from place to place, and to be free
from interference in one’s home.

International Covenant on Economic, Social and Cultural Rights (ICESCR)473

The ICESCR makes up the final component of the International Bill of Human
Rights and includes numerous socioeconomic rights. Although the U.S has not yet
ratified the ICESCR, it is a signatory to it and therefore may not contravene the
purposes of the treaty.+*
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Article 11(1) explicitly recognizes the right to an adequate standard of living that
includes the right to adequate housing:

The States Parties to the present Covenant recognize the right of everyone
to an adequate standard of living for himself and his family, including
adequate food, clothing and housing, and to the continuous improve-
ment of living conditions. The States Parties will take appropriate steps to
ensure the realization of this right, recognizing to this effect the essential
importance of international co-operation based on free consent.

The right to housing in the ICESCR has been significantly developed through
the work of the Committee on Economic, Social, and Cultural Rights and other
human rights officials, as will be discussed in Section IIL.B.2.

Other Relevant Human Rights Treaty Provisions

Numerous other human rights instruments contain provisions that are relevant
to homelessness generally and to tent cities specifically. Some treaties have been
signed and ratified by the U.S.; others have not; other documents represent
other forms of international law. However, all may be relevant to some degree
in both legal and policy advocacy, and we attempt to provide a comprehensive
in breadth, but summary in depth overview of some provisions of other inter-
national instruments that advocates may find useful, depending on the specific
context of their work.

Article 5 of the Convention on the Elimination of all forms of Racial Discrimina-
tion (CERD)** provides a broad range of protections and socioeconomic rights,
including the right to freedom of movement and residence within the border of the
State; the right to public health, medical care, social security and social services;
and the right to equal participation in cultural activities. It also explicitly provides
for the right to housing (Article 5(e)(iii)), and notably, “the right of access to any
place or service intended for use by the general public, such as transport hotels,
restaurants, cafes, theatres and parks.” The U.S. signed the CERD on September
28, 1966, and subsequently ratified the treaty on October 21, 1994.4¢ As noted in
the above discussion of the ICCPR, and as will be elaborated below in the discus-
sion of the Special Rapporteur on Racism, the racially disparate impact of home-
lessness in the U.S. is a concern under the treaty.

The Convention on the Rights of the Child (CRC)#7, which the U.S. has signed,
but not yet ratified,*® recognizes the right of every child to “a standard of living
adequate for the child’s physical, mental, spiritual, moral and social development”
(Article 27). Although the CRC recognizes that parents/guardians have the pri-
mary responsibility to secure those living conditions necessary for their child’s
development, it also states:
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States Parties, in accordance with national conditions and within their
means, shall take appropriate measures to assist parents and others
responsible for the child to implement this right and shall in case of need
provide material assistance and support programmes, particularly with
regard to nutrition, clothing and housing.+?

The Convention Against Torture and other forms of cruel, inhuman, or degrad-
ing treatment or punishment (CAT), which the U.S. ratified in 1990, protects
against cruel, inhuman, and degrading treatment (Article 16), a standard similar
to our own Eighth Amendment.** On November 21, 2002, the Committee against
Torture, which oversees the CAT treaty, found the state-sanctioned destruction of
a Roma tent city in the town of Danilovgrad, Montenegro to be cruel, inhuman, or
degrading treatment or punishment.#*' The specific application of the “cruel, inhu-
man, or degrading” standard to the criminalization of homelessness and treatment
of homeless persons is a developing field, repeated by numerous Rapporteurs as
well, discussed below.

The Convention on the Rights of Persons with Disabilities (CRPD), signed but
not yet ratified by the U.S.,** recognizes “the right of persons with disabilities

to an adequate standard of living for themselves and their families, including
adequate food, clothing and housing, and to the continuous improvement of living
conditions” and requires states to “take appropriate steps to safeguard and promote
the realization of this right without discrimination on the basis of disability” (Arti-
cle 28(1)). Article 28 goes on to further describe specific measures States Parties
need to take, including measures “to ensure access by persons with disabilities to
public housing programmes” (Article 28(d)). The Principles for the Protection of
Persons with Mental Illness and the Improvement of Mental Health Care*3 declare
that people with mental illness “have the right to protection from economic, sexual
and other forms of exploitation, physical or other abuse and degrading treatment,”
(Principle 1-3) that there should be “no discrimination on the grounds of mental
illness,” (Principle 1-4) and that those with mental illness have the same rights as
others, including “the right to live and work, as far as possible, in the community”
(Principle 3). Given the high percentage of homeless people living with disabilities
or mental illness or both,** the rights of persons with disabilities or mental ill-
nesses are certainly implicated in broader housing policy.

Article 43 of the International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families*s provides that migrant workers
should have “access to housing, including social housing schemes, and protection
against exploitation in respect of rents” in the state of their employment, in addi-
tion to a wide range of other social protections. The U.S. has neither signed nor
ratified this treaty.+*

74



The Declaration on Social Progress and Development,*” adopted by the U.N.
General Assembly on December 11, 1969, aims to raise the material and spiritual
standards of living of all members of society, in part by “the provision for all,
particularly persons in low income groups and large families, of adequate hous-
ing and community services.” It calls for “the adoption of measures to introduce,
with the participation of the Government, low-cost housing programmes in both
rural and urban areas” (Article 18). The Declaration on the Right to Develop-
ment**® calls for states to undertake, “at the national level, all necessary mea-
sures for the realization of the right to development and shall ensure, inter alia,
equality of opportunity for all in their access to basic resources, education, health
services, food, housing, employment and the fair distribution of income...
Appropriate economic and social reforms should be carried out with a view to
eradicating all social injustices” (Article 8).

The Convention on the Elimination of Discrimination Against Women
(CEDAW), which the U.S. has signed but not yet ratified, provides for equal
treatment for women and thereby protects against homelessness and the lack of
housing, which have a disparate impact on women.** Women who suffer domes-
tic violence are at greater risk of becoming homeless.*° Once homeless, women
experience increased vulnerability to physical and sexual violence as noted in the
St. Petersburg case study.*”

. Development of Right to Housing Standards: ICESCR General Comments &

Special Rapporteur Reports

In addition to treaties and declarations, international law is developed and made
more specific through the work of treaty monitoring bodies and Special Rappor-
teurs. Each treaty has a treaty monitoring body that oversees its implementation
and develops guiding commentary called “General Comments” and analyses of
state reports that interpret and clarify the meaning of many provisions of the trea-
ties they oversee, much as agencies in the U.S. issue regulations or other official
guidance on statutory implementation.** Special Rapporteurs are independent
experts tasked by the U.N. Human Rights Council with reporting on, and devel-
oping new standards for, human rights specific thematic areas.*%

ICESCR COMMENTS

The Committee on Economic, Social, and Cultural Rights (CESCR) monitors the
implementation of the ICESCR. In CESCR General Comment 4 on the Right to
Adequate Housing, the Committee recognized that “the human right to adequate
housing, which is thus derived from the right to an adequate standard of living,
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is of central importance for the enjoyment of all economic, social and cultural
rights.”++ After examining seventy-five country reports on housing, the Commit-
tee concluded that wide gaps of implementation exist, and as a result issued the
following conclusions and recommendations as part of General Comment 4, which
states that the right to Adequate Housing:

“The right to adequate housing applies to everyone.”#9

“The right to housing should not be interpreted in a narrow or restrictive sense
which equates it with, for example, the shelter provided by merely having a roof
over one’s head or views shelter exclusively as a commodity. Rather it should be
seen as the right to live somewhere in security, peace and dignity.”+°

“‘Adequate shelter means ... adequate privacy, adequate space, adequate security,
adequate lighting and ventilation, adequate basic infrastructure and adequate loca-
tion with regard to work and basic facilities—all at a reasonable cost.”+7

The concept of adequate shelter also requires legal security of tenure, the avail-
ability of services, materials, facilities and infrastructure, affordability, habitability,

accessibility, location, and cultural adequacy.*%®

“Many of the measures required to promote the right to housing would only
require the abstention by the Government from certain practices and a commit-
ment to facilitating ‘self-help’ by affected groups.”+?

“States parties must give due priority to those social groups living in unfavorable
conditions by giving them particular consideration. Policies and legislation should
correspondingly not be designed to benefit already advantaged social groups at the
expense of others.”s*

The Committee concludes that states need to adopt national housing strate-
gies, and to provide regular monitoring and reporting on housing policies which
address those most vulnerable groups. General Comment 4 has been cited in
numerous right to housing cases, including the case of housing policy as it
applies to Roma in various European countries (see Section III.D on Compara-
tive Law below).

Of direct relevance to tent cities, CESCR General Comment 7, addresses the issue
of forced evictions. The Committee observes that “all persons should possess

a degree of security of tenure which guarantees legal protection against forced
eviction, harassment and other threats,’s** and concludes that forced evictions are
prima facie incompatible with the requirements of the Covenant, and may violate
civil and political rights, including the right to life, the right to security of the per-
son, the right to non-interference with privacy, family and home and the right to
the peaceful enjoyment of possessions.>*> The Comment states clearly:
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Evictions should not result in individuals being rendered homeless or
vulnerable to the violation of other human rights. Where those affected
are unable to provide for themselves, the State party must take all appro-
priate measures, to the maximum of its available resources, to ensure that
adequate alternative housing, resettlement or access to productive land, as
the case may be, is available.ss

Importantly, the Comment cross-references Article 17(1) of the International
Covenant on Civil and Political Rights (a treaty ratified by the U.S.), which
complements the right not to be forcefully evicted without adequate protection by
recognizing “the right to be protected against ‘arbitrary or unlawful interference’
with one’s home.”s** By referencing the ICCPR, the Committee makes it clear that
states have obligations with respect to forced evictions that are not qualified by
considerations of available resources. The Committee also calls for “legal remedies
or procedures ... [for] those who are affected by eviction orders,” based on Article
2(3) of the ICCPR, which requires States parties to ensure “an effective remedy”
for persons whose rights have been violated.>s

The CESCR Comments illuminate the meaning behind the right to housing enu-
merated in the ICESCR and other human rights treaties and declarations. States
have affirmative obligations to provide adequate housing to their inhabitants, in
particular those who are most vulnerable and likely to be dispossessed of housing.

Special Rapporteur Reports

Special Rapporteurs bear a specific mandate from the United Nations Human
Rights Council within the scope of “Special Procedures” mechanisms to investigate
human rights situations and conduct fact-finding missions to countries.*** A 2006
Report by the former Special Rapporteur on adequate housing as a component

of the right to an adequate standard of living, Miloon Kothari, outlines “basic
principles and guidelines aimed at assisting States and the international commu-
nity in significantly reducing the practice of forced evictions.”s” The report states
that “forced evictions constitute prima facie violations of a wide range of interna-
tionally recognized human rights and can only be carried out under exceptional
circumstances and in full accordance with international human rights law.”s*® It
further states that forced evictions “are often linked to the absence of legally secure
tenure,”s*? and “constitute gross violations of a range of internationally recognized
human rights, including the human rights to ... freedom from cruel, inhuman and
degrading treatment and freedom of movement.”s*

In 2008, the Special Rapporteur on Racism, Doudou Diéne, visited eight cities
across the U.S. on his first official mission to the country. Following testimony
from the Law Center and site visit to Los Angeles’ Skid Row, his report raised con-
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cern about reducing countering the racially disparate impact of policing patterns
on homeless communities of color.s"

In a report on her 2009 mission to the U.S., the current U.N. Special Rapporteur
on the right to adequate housing Raquel Rolnik recommended that “[w]hen shel-
ter is not available in the locality, homeless persons should be allowed to shelter
themselves in public areas.”s™

The U.N. Special Rapporteur on extreme poverty and human rights Magdalena
Septlveda Carmona, produced a specific report on the penalization of persons liv-
ing in poverty, including criminalization of homelessness. s* Among other ben-
eficial language, the report states that “[o]wing to their lack of or limited access
to housing, persons living in poverty rely ... heavily on public spaces for their
daily activities” and that removal of persons living in poverty from urban spaces
“without ensuring alternative housing or access to remedies and compensation” is
a “flagrant violation of their right to adequate housing.”** She echoes the CESCR
General Comments stating that “the concept of adequacy in relation to the right
to housing requires [...] that factors such as the availability of services and infra-
structure, affordability and accessibility be taken into account. It also requires

States to refrain from forced evictions.”s*

Important for attorneys seeking to build an Eighth Amendment or necessity argu-
ment, the report states removal of tent cities without providing viable alternatives
may be “cruel, inhuman, and degrading treatment” the international equivalent of
a U.S. “cruel and unusual” standard. The report states, “where there is insufficient
public infrastructure and services ... persons living in poverty and homelessness
are left with no viable place to sleep, sit, eat or drink.... undermining their right

to an adequate standard of physical and mental health and even amounting to
cruel, inhuman or degrading treatment.”s'® As noted below, this statement has been
echoed by other Rapporteurs, and is emerging as consistent theme as this issue is
discussed at the international level.

The Special Rapporteur on the human right to safe drinking water and sanita-
tion, Catarina de Albuquerque, conducted a mission to the U.S. in 2011 which
included a visit with the Safe Ground tent community members in Sacramento,
CA., She echoed the Rapporteur on Extreme Poverty in addressing the lack of
adequate sanitation in homeless encampments as cruel, inhuman, and degrading
treatment, a call she repeated in her report the following year on stigmatization
of people living in poverty?” She concluded that “the United States, one of the
wealthiest countries in the world, must ensure that everyone, without discrimi-
nation, has physical and economic access, in all spheres of life, to sanitation
which is safe, hygienic, secure, socially and culturally acceptable, and which pro-
vides privacy and ensures dignity [...] The long-term solution to homelessness
must be to ensure adequate housing.”s**
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Following advocacy by the Law Center, the Special Rapporteurs on adequate hous-
ing, on water and sanitation, and on extreme poverty and human rights issued

a statement welcoming the U.S. Interagency Council on Homelessness Report
addressing homelessness as a human right violation and again confirming the
interpretation that punishing people for basic human activities in the absence of

alternatives is cruel, inhuman, and/or degrading.5

B-3. Application to and Implications for U.S. Federal and State Policy on Tent Cities

Under international law, there is a clear and long-established right to housing.
Through General Comments issued by the Committee on Economic, Social, and
Cultural Rights and reports issued by Special Rapporteurs, the right to housing
has been delineated to include not just any form of shelter but rather “adequate”
shelter, with respect to its legal security of tenure, the availability of services,
materials, facilities and infrastructure, affordability, habitability, accessibility, loca-
tion, and cultural adequacy. As part of this growing body of housing rights, forced
evictions have become tantamount to illegal action in cases where no alternative
or emergency housing is provided. Most of the international treaties that provide
a right to shelter or housing (the UDHR, ICCPR, and ICESCR) have the wide-
spread support and endorsement of the international community.s*

Given that the U.S. has ratified the ICCPR, CAT, and CERD and is a signatory to
the ICESCR, the CRC, and the CRPD, the U.S. has affirmative obligations not to
infringe upon certain freedoms of homeless individuals. Under its international
legal obligations, many policies in the United States that currently relate to both
homelessness in general and to tent cities and encampments in particular violate
international law. There have been cases of forced evictions against tent city resi-
dents and tent city closures without the provision of adequate alternative or emer-
gency housing (for example, in reports from St. Petersburg, Florida).>* In other
places, municipalities have institutionalized tent cities as a less expensive option
than providing better, alternative housing. The existence of tent cities may itself,
in some instances, be a facial violation of the right to adequate housing. While the
right to housing is one that may progressively be realized, aspects of the right to
housing should immediately be respected. Where federal and local governments
do not provide alternative accommodations, it would be a violation of the human
rights to life, to shelter, and to freedom from cruel, inhuman, and degrading treat-
ment to interfere with homeless individuals’ ability to shelter themselves.s>

In addition to direct violations of the right to housing, city and local governments
are violating numerous other rights of homeless individuals, particularly in the
context of homeless encampments. Freedom of movement and the right to travel,
freedom from arbitrary arrest and interference with one’s home, as well as property

Welcome Home: The Rise of Tent Cities in the United States 79



rights have been violated regularly, often by law enforcement or local government
officials.” The rights of certain subgroups of the population protected under inter-
national law, such as children or people with disabilities, are also implicated by the
adverse treatment of homeless people and those living in encampments.

Although recent statements by members of the Obama administration make refer-
ence to this growing body of international law in a positive way,** more needs

to be done to ensure that the United States complies with its international law
obligations to provide for adequate housing to all, and particularly to those “social
groups living in unfavorable conditions.” In an April 2012 report, the U.S. Inter-
agency Council on Homelessness acknowledged, “In addition to violating domes-
tic law, criminalization measures [which include evictions and enforcement of
anti-camping ordinances in absence of alternatives] may also violate international
human rights law, specifically the Convention Against Torture and the Interna-
tional Covenant on Civil and Political Rights.”s*

The United States has been a signatory to the ICESCR since 1979. Although it has
not yet ratified the treaty, as a signatory, the United States is under an obligation to
not contravene the purposes of the treaty.”* Moreover, President Obama recently
committed his administration to ending homelessness,™ and the U.S. Department
of Housing and Urban Development stated that human rights norms play a role

in shaping housing policy.”® At least to this extent, there is a federal commitment
to the progressive realization of a right to housing consistent with the ICESCR.
While this commitment is not directly actionable in U.S. federal courts, it lays the
basis for integration of other human rights standards as persuasive materials in

court, and can be used in policy advocacy.

C. American and European Regional Conventions and Cases

In addition to international standards, significant developments have taken place

in the regional human rights systems that may be persuasive in U.S. courts. This
section explores the provisions of the American and European Conventions on
Human Rights, as well as recent jurisprudence of the European Court of Human
Rights, related to the right to adequate housing. It considers the applicability of
prior case law to possible challenges to laws criminalizing homelessness or to fail-
ures of the State to provide adequate housing for its citizens.*

C-1. American Declaration and Convention on Human Rights

The American Declaration of the Rights and Duties of Man and the American
Convention on Human Rights (ACHR) require states to respect and to ensure
the right to housing in language that parallels that used to describe state obliga-
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tions under the ICCPR.5*° The central obligation is to give effect to these rights
by all appropriate means, including by recognizing the rights in the domestic
legal order, providing legal remedies for aggrieved parties, and ensuring govern-
ment accountability.

The first time the Inter-American Commission on Human Rights (IACHR) ever
addressed the American Declaration’s housing provisions was in a March 4, 2005
hearing, coordinated by the Law Center, about the legal standards for the right to
housing. Testifying on the legal standard that the IACHR should apply in evaluat-
ing compliance with the right to housing, Tara Melish, Counsel for Poor Peoples’
Economic Human Rights Campaign, argued that the Inter-American instruments
contain rights similar in content and in means of application to those found in
United Nations human rights instruments, namely the ICCPR and the ICESCR.**'
Thus, the jurisprudence of the U.N. committees interpreting the right to housing
should apply in the Inter-American system, as well. She stated:

With regard to housing rights the obligations to respect and ensure entail the obliga-
tion to take all necessary and appropriate measures to ensure the right to adequate
housing, in its manifold dimensions, to all persons within a State’s jurisdiction.
That is, the right to adequate housing, like all human rights, includes a wide
variety of negative and positive aspects —from negative liberties to be free from
interference, to positive entitlements to have access to due process and judicial pro-
tection, to affirmative guarantees of legislative and policy protections.s*

Framed within the “respect” and “ensure” paradigm, the obligation to respect the
right to housing is primarily a negative obligation of noninterference by the state
and, as such, does not generally involve the allocation of resources. The obliga-
tion to ensure the right to housing, however, is a positive obligation that requires
resource expenditure and may be realized progressively. Nonetheless, the obliga-
tion to take steps towards realization of positive rights is immediately effective.s®
While States have discretion in determining what “appropriate measures” to adopt
to ensure these rights, certain steps are key and must be taken immediately: enact-
ing appropriate legislation, providing effective remedies, and adopting a national
housing strategy.s

Applicable Provisions of the American Declaration on the Rights and Duties of Man
Although the American Declaration is not a legally binding treaty, the jurispru-
dence of both the Inter-American Court of Human Rights (IACHR) and the
Inter-American Commission on Human Rights consider it a source of binding
international obligations for all Organization of American States (OAS) member
countries.’ Indeed, the Declaration’s articles remain enforced with respect to states
that have not ratified the more specific provisions of the American Convention on
Human Rights (discussed below), including the United States.
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The relevant and applicable provisions of the American Declaration are the fol-
lowing: Article IX assures every person the “right to the inviolability of his home.”
Article XI states, “Every person has the right to the preservation of his health
through sanitary and social measures relating to food, clothing, housing and
medical care, to the extent permitted by public and community resources.” Article
XXIIT assures every person of the “right to own such private property as meets the
essential needs of decent living and helps to maintain the dignity of the individual
and of the home.*

Applicable Provisions of the American Convention on Human Rights

The American Convention on Human Rights, which has been signed, but not yet
ratified by the U.S., includes the right to be free from “arbitrary or abusive interfer-
ence” with life, family, and “home” (Article 11), and the right to the use and enjoy-
ment of property (Article 21).

Article 26 of the ACHR is a provision of progressive realization, under which
“States Parties undertake to adopt measures . . . with a view to achieving progres-
sively . . . the full realization of the rights implicit in the economic, social, educa-
tional, scientific, and cultural standards” within the Charter of the OAS.57

Article 26, when linked to the OAS Charter, provides one of the clearest articula-
tions of the right to housing in the Americas. Article 34(k) of the Charter states:

The Member States agree that equality of opportunity, the elimination of extreme
poverty, equitable distribution of wealth and income and the full participation of
their peoples in decisions relating to their own development are, among others,
basic objectives of integral development. To achieve them, they likewise agree to
devote their utmost efforts to accomplishing the following basic goals: (k) Ade-
quate housing for all sectors of the population.s*

The Charter has been interpreted as not containing rights in and of itself, but
rather as articulating standards. Article 26, however, establishes the rights implicit
in those standards. As such, Article 26 of the ACHR, when seen in concert with
Article 34(k) of the Charter, could be eftectively read to state: The State Parties
undertake to adopt measures . . . with a view of achieving progressively . . . the full real-
ization of the right . . . [to] adequate housing for all sectors of the population.

The Inter-American Court of Human Rights has considered relatively few cases
that relate to housing rights claims under the ACHR. One important exception

is the reaffirmation of the property rights of indigenous peoples in the landmark
case of Comunidad Mayagna (Sumo) Awas Tingni v. Nicaragua®® of August 31, 2001
and subsequent decisions.’** Nevertheless, most other IACHR cases (and Inter-
American Commission complaints) relate to similar claims of indigenous peoples
and to the seizure or destruction of property by security forces in the context of
military dictatorship and repression. While these kinds of demands for reparation
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are unfortunately of limited relevance to developing support for a more obliging
right to adequate housing, they may be instructive with regard to protection from
forced eviction or minimum standards of human treatment when occupants do not
hold formal property rights to the land on which they live, yet for whom property
rights accrue by the nature or history of their tenancy on that land.

. European Convention on Human Rights (ECHR)

The ECHR, while not legally binding on the U.S., provides a template of pro-
gressive human rights decisions that may be helpful in informing U.S. litigation
and policy advocacy. Although the majority of the rights and, indeed, the general
orientation of the ECHR, emerge from the liberal tradition of negative rights, since
1979 the Court has recognized the inter-relationship between negative and positive
rights.s* In Airey v. Ireland, the European Court of Human Rights (ECtHR) held:

Whilst the Convention sets forth what are essentially civil and political rights,
many of them have implications of a social or economic nature. The Court there-
fore considers . . . that the mere fact that an interpretation of the Convention may
extend into the sphere of social and economic rights should not be a decisive factor
against such an interpretation; there is no water-tight division separating that
sphere from the field covered by the Convention.5+

These “implications of a social and economic nature” can be seen regularly in rela-
tion to cases on Article 1 of Protocol No. 1 on the appropriation of possessions.*
Indeed, the majority of cases in this area relate to restitution of property appro-
priated by states or payment of appropriate compensation in lieu. However, the
positive obligation to protect property rights is also being translated into a limited
positive obligation to prevent destruction of homes and other matters, as wide-

spread home ownership is recognized.s**

Relevant Provisions of the European Convention and Associated Case Law
The following sections explore the Court’s jurisprudence in greater detail, focusing
on cases that may be particularly apposite to homelessness and the right to housing.

ARTICLE 8: RESPECT FOR PRIVATE LIFE AND HOME

Article 8(1) of the ECHR protects the right of individuals to “respect for” their
private life, family life and “home.” While this is a right to access to, occupation of,
and peaceful enjoyment of the home, the definition of “home” in the legal sphere
rarely or with great difficulty represents meanings beyond the physical structure of
a house (or its capital value).5

While Article 8 does not require States to provide a home for everyone, there are
circumstances when the positive obligations of the Convention do gesture in this
direction. Perhaps the most important recognition to date of a positive obligation
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to provide housing assistance has come in Marzari v. Italy.5* Here, a severely dis-
abled applicant considered an allocated apartment to be inadequate for his needs,
and ceased to pay rent while requesting that certain works be carried out to make
it suitable for him. The court held that while Article 8 does not offer a guarantee
to have one’s housing problems solved by the state, a refusal by the authorities

to provide assistance to an individual suffering from a severe disability might in
certain circumstances raise an issue under Article 8, because of the impact of such
refusal on the private life of the individual, which could be relevant in the context
of reasonable accommodation under the Americans With Disability Act.5

However, with regard to homelessness, the Court has shied away from discerning
a right to housing in Article 8. In Chapman v. United Kingdom, the Court held that
Article 8 did not give a right to be provided with a home, and this was a matter for
political and not judicial decision.’® And in Codona v United Kingdom, the Court
found that there could be a positive obligation to facilitate the Roma way of life
under Article 8, but that obligation did not include providing “non-bricks and
mortar” accommodations where there was none available.s*

Nevertheless, tent city litigants may find hope in cases regarding other Roma
encampments. In Moldovan v. Romania, 13 Roma houses belonging to the appli-
cants were destroyed and they alleged the involvement of state officials.*° In invok-
ing ECHR Articles 3 and 8, the applicants complained that, after the destruction
of their houses, they could no longer enjoy the use of their homes and had to live
in poor, cramped conditions. They claimed that the Romanian government had

a positive obligation under Articles 3 and 8 to provide sufficient compensation to
restore them to their previous living conditions. They contended that the Govern-
ment’s failure in respect of their positive obligations had resulted in families with
small children and elderly members being forced to live in cellars, hen houses,
stables, burnt-out shells, or to move in with friends and relatives in such over-
crowded conditions that illness frequently occurred. On the issue of living condi-
tions, the Court stated:

It furthermore considers that the applicants’ living conditions in the last
ten years, in particular the severely overcrowded and unsanitary environ-
ment and its detrimental effect on the applicants’ health and well-being,
combined with the length of the period during which the applicants have
had to live in such conditions and the general attitude of the authorities,
must have caused them considerable mental suffering, thus diminishing
their human dignity and arousing in them such feelings as to cause humili-
ation and debasement.™"

In outlining the general applicable principles, the Court stated:

The Court has consistently held that, although the object of Article 8 is
essentially that of protecting the individual against arbitrary interference
by public authorities, it does not merely compel the State to abstain from
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such interference. There may, in addition to this primary negative under-
taking, be positive obligations inherent in an effective respect for private

or family life and the home. These obligations may involve the adoption of
measures designed to secure respect for these rights even in the sphere of
relations between individuals.s*

While this is a groundbreaking decision in terms of recognizing and enforcing

the right to housing, the case only recognized the most severe cases of inadequate
housing. Moreover, the circumstances did not deal with individuals who lacked
housing due to personal reasons but rather due to the direct involvement of
government officials.’ Therefore, the precedent created only applies to the most
egregious cases of inadequate housing in Europe. The Court failed to define a stan-
dard of housing that the Romanian government (and other countries) would have
to meet to fulfill its obligations under the ECHR.5* The Court’s remedies were also
limited. It ruled that Romania had to pay damages to each of the petitioners, but

it was unable to create any systemic change within the country.’ Thus, Romanian
citizens, as individuals, must still appeal violations of the right to housing to the
European Court of Human Rights.

ARTICLE 6: FAIR AND PUBLIC HEARING AND OTHER PROCEDURAL REQUIREMENTS

Housing rights are largely interpreted as civil or property rights by the Court.
Thus, the deprivation of a home requires a fair and public hearing and the other
procedural requirements that have developed from the jurisprudence of Article

6 of the ECHR. The absence of any opportunity to defend summary possession
proceedings in relation to the home was considered in Connors v. United Kingdom
in 2004.%¢ In that case, a Roma family was accused of causing a nuisance and
evicted from a licensed site after living there for 14 years. The Court found that
the eviction was not attended by the requisite procedural safeguards, namely the
requirement to establish proper justification for the serious interference with the
applicant’s rights, though the Court formally settled this issue fully under Article 8.7
The Court held that the existence of procedural safeguards is of crucial importance
in assessing the proportionality of the interference. The necessity for a statutory
scheme of summary eviction and the power to evict “without the burden of giving
reasons liable to be examined as their merits by an independent tribunal has not
been convincingly shown to respond to any specific goal.”s*

ARTICLE 14: NON-DISCRIMINATION

The Court has made clear that “Article 14 has no independent existence, but plays
an important role by complementing the other provisions of the Convention and
its Protocols, since it protects individuals placed in similar situations from any
discrimination in the enjoyment of the rights set forth in those other provisions.”s
The Court therefore hears Article 14 claims only in conjunction with claims of vio-
lations of other Convention provisions.
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ARTICLE 3: FREEDOM FROM TORTURE AND INHUMAN OR DEGRADING
TREATMENT

The House of Lords in England in the milestone Limbuela case considered the
state’s positive obligations to destitute and failed asylum-seekers under Article 3.5
The question before the Court was when the duty of the State to act to prevent
inhuman and degrading treatment arose. Lord Bingham stated that:

The answer must in my opinion be: when it appears on a fair and objective
assessment of all relevant facts and circumstances that an individual appli-
cant faces an imminent prospect of serious suffering caused or materially
aggravated by denial of shelter, food or the most basic necessities of life.
Many factors may affect that judgment, including age, gender, mental and
physical health and condition, any facilities or sources of support available
to the applicant, the weather and time of year and the period for which the
applicant has already suffered or is likely to continue to suffer privation.**

While the protections of Article 8 in relation to respect for the privacy of the home
may in the future expand to encompass many new situations, this will likely be
done incrementally and on the basis of single instances before the Court. Structur-
ally, the ECtHR proceeds on the specific cases before it, rather than making broad
pronouncements about rights; and procedurally, in Article 8 cases the Court has
gradually expanded protection in certain situations, suggesting that it may con-
tinue to do so. Indeed, in general, the European Court of Human Rights is notori-
ously unwilling to elaborate general statements of rights. Specifically, the Court
has not drawn on the developed jurisprudence of the European Social Charter,
which has, through the European Committee on Social Rights (ECSR), examined
many housing rights interpretations and legal definitions.s*

In 2005, the European Federation of National Organizations Working with the
Homeless (FEANTSA) filed a complaint against France for its violations of the
right to housing under the Charter and Revised Charter.5** Article 31 of the Euro-
pean Social Charter provides the most explicit right to housing within Europe. It
states that everyone has the right to housing and that each country needs to take
steps to provide adequate housing, reduce homelessness, and provide housing to
those who cannot afford it.5+

In FEANTSA v. France, the ECSR found that France violated Article 31 by not
making sufficient progress toward eradicating substandard housing, failing to pass
legislation to prevent evictions, having an insufficient supply of social housing,
and having a poor social housing allocation system.s*s The decision in FEANTSA v.
France is significant because ECSR ruled that to meet the obligations under Article
31, a State need not necessarily show “results,” but must at least take “a practical
and effective, rather than purely theoretical” approach to meeting them.
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General Applicability of the ECHR to Homeless Encampments and Tent Cities in the
United States

There are several points to consider with regard to the application of ECHR
standards or jurisprudence in the assessment of obligations of the United States
federal and state governments to the protection of homeless individuals and
tent-city encampments.

First, the ECtHR in its Article 8 jurisprudence has repeatedly cited the importance
of considering the degree of possible deprivation and harm to the individual in the
case of State inaction to provide housing. This is of course an acute consideration
with regard to homeless persons, with the erection of tent-cities as one of the only
remaining available options for relatively secure and humane living. The Court has
considered severe deprivation to be a basic threat to the dignity of individuals and
to their enjoyment of home and private life. Yet, this has also been tempered with
the acknowledgment that State obligation arises most clearly only when there are
existing housing options available and these are denied by the State. In this sense,
the ECtHR has linked deprivation directly to denial of permanent shelter and has
not specifically considered temporary settlements erected by homeless persons in
the interim. Nevertheless, it might be possible to draw an analogy with govern-
ment action prohibiting or dismantling a tent city, if this action is similarly linked
to resulting severe deprivation. Moreover, the cases most strongly supportive of
State obligations to provide housing note that the status of individuals as physi-
cally or mentally handicapped is an important factor in the determination of any
such obligation. This is related to the concern for the severity of the consequences,
not only under Article 8 but also under Article 3.

Second, in cases of eviction or the destruction of property, the ECtHR has been
clear on the importance of procedural safeguards in any proportionality analysis

of the State’s actions. The case law points to the concern with a violation of the
‘home, which has unfortunately not been defined generously beyond a physical,
settled and stable space with sufficient and continuous links between person and
property. However, by weak analogy, it could be argued to extend to cases in which
significant private property is destroyed, indeed whether or not this concerns
property on private or public land. Of course, the Court has not yet addressed this
specific issue. In general, though, the requirement of appropriate safeguards for
encampment cases would likely fall under a flexible proportionality review and not

an enumerated due process requirement as with cases of permanent ‘homes.

Third, the cases most similar to that of tent-cities concern the rights of Roma,
Gypsy, or Traveller communities to housing in accordance with their lifestyle. Thus
far, however, the Court has found violations of the ECHR in Roma cases only
when the procedural eviction safeguards were insufficient with regard to encamp-
ments on licensed municipal land — although it also noted the special minor-

ity status of the Roma.*® The comparative analysis thus faces a double layer of
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complexity, with one aspect relating more to cultural rights and the other to more
traditional civil and political due process protections. There are nevertheless two
additional cases concerning eviction of Roma Travellers pending before the ECtHR
that might be relevant to tent-city evictions in the United States.’”

. Comparative Law

Courts in several countries have taken a considerably more progressive approach
to the right to housing and shelter. For example, the Indian Supreme Court has
upheld the right to shelter under provisions of its constitution similar to the due
process clause of the Fifth and Fourteenth Amendments and the right to travel.
The South African Constitutional Court has found that homeless persons could
not be evicted from sheltered spaces unless alternative sheltered spaces were made
available to them. The Colombian Constitutional Court, in addition to articulat-
ing a right to dignified housing, has granted relief to thousands of middle-class
Colombian mortgage-holders faced with the prospect of losing their homes
because of economic recession and a mortgage-debtor crisis. In Canada, the British
Columbia Court of Appeal held that a city bylaw that prohibited homeless people
from erecting temporary shelter in a public park when shelter space was unavail-
able constituted a violation of the rights to life, liberty and security of the person.
While made in different legal and political contexts than the U.S., these judgments
provide instructive comparisons for the current U.S. context.

. India

The Indian Supreme Court has articulated a right to shelter under various
provisions of the Indian Constitution, including in particular Article 21, which
provides that “[n]o person shall be deprived of his life or personal liberty except
according to procedure established by law”, and Article 19.1.e, which provides
that “[a]ll citizens shall have the right . . . to reside and settle in any part of the
territory of India.”s®® These findings are instructive because of the similarity
between these provisions and the due process clause and right to travel guaran-
tees under the U.S. Constitution.

In an early case challenging the eviction of slum and pavement dwellers, the Court
held in Olga Tellis v. Bombay Municipal Corp. that Article 21 encompassed the right
to livelihood and that this right was indivisible from the right to shelter: “Evic-
tion of the petitioners from their dwellings would result in the deprivation of their
livelihood. Article 21 includes livelihood and so if the deprivation of livelihood were
not affected by a reasonable procedure established by law, the same would be viola-
tive of Article 21.”5% The Court directed that the challengers could not be evicted
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unless they were provided with alternative accommodations, and that evictions
must wait until the end of the monsoon season. In doing so, the Court established
a high due process bar similar to the one articulated in Pottinger v. Miami.57°

The Court had noted earlier, in a case about the rights of detainees, that “the right
to life includes the right to live with human dignity and all that goes along with it,
namely, the bare necessities of life such as adequate nutrition, clothing and shel-
ter...””* The Court later noted, in U.P. Avas Evam Vikas Parishad v. Friends Coop.
Housing Society Ltd., that the “[r]ight to shelter is a fundamental right, which
springs from the right to residence assured in Article 19(1) (e) and right to life
under Article 21 of the Constitution.”s

In Chameli Singh and others v. State of UP, the Court addressed the issue of a right to
shelter at greater length. It held that the “[r]ight to life guaranteed in any civilized
society implies the right to food, water, decent environment, education, medical care
and shelter. These are the basic human rights known to any civilized society. All civil,
political, social and cultural rights enshrined in the UDHR and Convention or under
the Constitution of India cannot be exercised without these basic human rights.”s7 It

went on to elaborate on the substance of the right to shelter:

Shelter for a human being, therefore, is not a mere protection of his

life and limb. It is home where he has opportunities to grow physi-
cally, intellectually and spiritually. Right to shelter, therefore, includes
adequate living space, safe and decent structure, clean and decent sur-
roundings, sufficient light, pure air and water, electricity, sanitation and
other civic amenities like roads etc. so as to have easy access to his daily
avocation. The right to shelter, therefore, does not mean a mere right

to a roof over one’s head but right to all the infrastructure necessary to
enable them to live and develop as a human being. Right to shelter when
used as an essential requisite to the right to live should be deemed to
have been guaranteed as a fundamental right. ... [t]he State should be
deemed to be under an obligation to secure it for its citizens, of course
subject to its economic budgeting.s

In Ahmedabad Municipal Corporation v. Nawab Khan Gulab Khan and Others, the
Court further clarified the relationship between Article 19.1.e and the right to shel-
ter, noting that “Article 19(1) (e) accords right to residence and settlement in any
part of India as a fundamental right.” Under this Article and Article 21, it held that
“it is the duty of the State to construct houses at reasonable rates and make them
easily accessible to the poor. The State has the constitutional duty to provide shel-
ter to make the right to life meaningful.” It further noted that “the mere fact that
encroachers have approached this court would be no ground to dismiss their cases.
Where the poor have resided in an area for a long time, the State ought to frame
schemes and allocate land and resources for rehabilitating the urban poor.”s”s
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These rulings are important for the U.S. because they illustrate that even in the
absence of an explicit constitutional right to housing, the right to due process and
to travel may be interpreted in a way that includes a substantive right to shelter for
indigent persons.

. South Africa

The South African Grootbooms™ case is instructive in normatively framing what is
at stake with regard to the long-term struggle for the right to housing and, more
generally, for a more positive reception of socio-economic rights in the United
States. In Grootboom, a resident of a shanty town brought suit on behalf of herself
and 9oo of her fellow residents against the government after being evicted from a
squatting settlement while awaiting the promised construction of public housing.
The Constitutional Court found the state housing program to be invalid insofar
as it failed to provide for those individuals in the most immediate and desperate
need. The focus on long-term housing construction at the expense of any interim
measures fell short of the state’s constitutional obligations. In the United States, an
analogous shortcoming may exist where cities or states have failed to provide an
interim solution to the plight of homeless individuals in the form of clean and safe
facilities and temporary residence sites, apart from longer-term plans to construct

permanent housing structures.

At the core of the Grootboom case is the following question: what is entailed by

the obligation to take reasonable legislative and other measures, within the avail-
able resources of the state, so as to realize a socio-economic right—in this instance,
the right of access to housing? In Grootboom, the government had understood this
obligation in a particular way, namely, as requiring the progressive provision of ‘per-
manent residential structures.” To this end, it had enacted legislation and instituted
programs aimed at providing houses to an increasing number of people over time.

The Constitutional Court used the term “reasonable” to evaluate the government
measures. According to the Court, reasonableness requires that a program for the
realization of socio-economic right must be “comprehensive,” “coherent,” “bal-

anced,” and “flexible.””” More importantly, the Court insists that a “program that

excludes a significant sector of society cannot be said to be reasonable,””® and that:

[t]hose whose needs are most urgent and whose ability to enjoy all rights
is therefore most in peril, must not be ignored by the measures aimed at
achieving realization of the right. . . . If the measures, though statistically
successful, fail to respond to the needs of the most desperate, they may not

pass the test.5”°

On this basis, Justice Yacoob found the state housing program to be invalid to
the extent that it failed to make provision for people in immediate and desperate
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need. The program, although laudable, concentrated unduly on the goal of con-
structing permanent houses for as many people as possible over time, instead of
providing some form of shelter for the desperate in the interim. In the words of
the Court, “[t]he nationwide housing program falls short of obligations imposed
upon national government to the extent that it fails to recognize that the state must
provide for relief for those in desperate need.”s*

The Court therefore held that, if the state was to meet its constitutional obliga-
tions, its housing program would have to be modified to include a component for
those in immediate and desperate need, even if doing so detracted from the state’s
long-term goals, or decreased the rate at which permanent houses could be con-
structed. The particular form this would take was left to the state, as was the exact
proportion of the housing budget that should be allocated for that purpose.

After Grootboom, the South African Constitutional Court decided in a line of cases
that homeless persons could not be evicted from sheltered spaces, public or private,
unless alternative sheltered spaces were available to them. In Port Elizabeth Munici-
pality v. Various Occupiers,”™ the Court found that given the special nature of the
competing interests involved in eviction proceedings, it would not ordinarily be
just and equitable to order eviction if proper discussions, and where appropriate,
mediation with the affected community, had not been attempted. In appropriate
circumstances the courts themselves should order that mediation be tried.s* The
Court concluded that, in light of the circumstances, it was not just and equitable to
order the eviction of the occupiers.s

Similarly in Occupiers of 51 Olivia Road, Berea Township and Another v. City of Johan-
nesburg and Others,* the Court held that meaningful participation or engagement
with rights-holders is constitutionally required. The Constitutional Court’s deci-
sion emphasized the need for the state always to engage meaningfully with inner
city poor persons and to respond reasonably to their housing needs. Additionally,
where it is clear that the proposed clearance of an unsafe building would lead to
homelessness, the state should, within its available resources, provide somewhere

safer and better for residents of unsuitable buildings to live.

These cases are particularly apposite to the American tent city context, in which
the destruction or eviction of tent cities is often undertaken with no appropri-
ate mediation with tent city organizers and without both plans for alternative
immediate shelter and longer-term plans for permanent housing. The current
problem of American tent city communities is the same as the one faced by the
Constitutional Court: eviction from public land and from dwellings considered
unsafe, lack of proper procedural safeguards and notice, and proposed relocation
far from economically active city centers. Moreover, meaningful participation in
the solution to the housing issue is one of the main demands of homeless activ-
ists and tent city leaders.
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D-3. Colombia

The Colombian Constitutional Court has likewise articulated a right to housing in
several cases, under the Colombian Constitution of 1991.

All Colombian citizens are entitled to live in dignity. The state will determine the
conditions necessary to give effect to this right and will promote plans for public
housing, appropriate systems of long-term financing, and community plans for the
execution of these housing programs. (Article 51)

Due to the intensification of its lengthy internal armed conflict, Colombia has a
high number of internally displaced peoples (IDPs), representing a “humanitar-
ian tragedy of alarming proportions.”s* A number of IDPs began to file individual
court actions (tutelas), claiming that their fundamental rights to housing and
human dignity were being violated.®* The Court upheld several of these individual
tutelas, and then responded with a general pronouncement that there existed an
““unconstitutional state of affairs, given the inconsistencies in and precariousness

of state policy regarding forced displacement.”s®”

In Decision No. T-025 of 2004, the Colombian Constitutional Court noted that “an
important group of plaintiffs filed requests to gain access to housing aid . . . but
months after filing their requests, they have not received a substantial response to
their petitions . . . responses are limited to informing them that there are insuffi-
cient budgetary allocations to attend their requests . . . . Waiting periods have been
extended for up to two years.”s* The decision recognized the “right to dignified
housing™* established in Colombian Constitutional Court Decision T-602 of 2003,
and made various stipulations by which the state must abide with regards to applica-
tions for housing from IDPs, including “informing petitioners, within a period of 15
days” of the status of their application and “carrying out the necessary procedures to
obtain the resources” for housing.° In the wake of this procedural decision, Colom-
bia’s governments have made some changes, but much work remains to be done.
Although Colombia’s current government, led, has adopted a human rights-centered
discourse, displacement has continued in 2011 at the same rate as in previous years,
and IDPs continue to have only limited access to the basic necessities of life.s

As a result, in October 2011 the Constitutional Court upheld its 2004 ruling that
the government’s response to internal displacement amounted to an “unconstitu-
tional state of affairs.”s*> The Court ordered the government to adopt a wide range
of measures, and report on their implementation and outcomes, but progress
remains slow.5

In addition to its rulings on the right to housing specifically, the Colombian Consti-
tutional Court has also handed down several judgments providing relief to thou-
sands of middle-class Colombian mortgage-holders, who in 1998 to 1999 faced the
prospect of losing their homes as a result of an economic recession and mortgage-
debtor crisis similar to the one the United States is currently facing.*
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In guaranteeing the right to housing and addressing the special needs of groups such
as internally-displaced persons, Colombia is taking progressive steps to realize its
obligation to provide housing to all of its residents. Moreover, instead of penalizing
those who become the victims of predatory lending schemes or of economic down-
turns, Colombian courts have affirmed their right to assistance and relief.

Canada

In Victoria (City) v Adams,”s the British Columbia Court of Appeal held that a city
bylaw which prohibited homeless people from erecting any form of temporary
shelter at night in a public park, in circumstances where the number of homeless
people exceeded the number of shelter beds available, constituted a violation of the
rights to life, liberty and security of the person.®¢

A group of homeless people erected overhead shelter in the form of tents, tarps and
cardboard boxes at a local park in the City of Victoria. The City sought a perma-
nent injunction requiring homeless persons to refrain from erecting shelters and

a declaration that such structures contravened the Park Regulation Bylaw and the
Streets and Traffic Bylaw. The City had a documented shortfall of spaces in home-
less shelters and the defendants argued the bylaws were therefore unconstitutional,
infringing “the right to life, liberty and security of the person” under section 7 of
the Canadian Charter of Rights and Freedoms.?”

The trial court agreed with the homeless residents and found the prohibition of
temporary overhead shelter in parks to be unconstitutional where there was a lack
of alternative shelter space. The court held the issue to be clearly justiciable because
it dealt with the constitutionality of a legal prohibition. The court relied on the
right to adequate housing under international human rights law as an interpre-
tive aid.’*® On appeal, the British Columbia Court of Appeal unanimously upheld
the trial decision, citing, among other things, Canada’s international human rights
obligations as they informed the Canadian Charter.

This decision may be viewed as a Canadian analog of the Pottinger decision in the
United States.

Courts in each of these countries were interpreting provisions particular to their
constitutions and laws. However, many of the fundamental rights and entitlements
on which they based the right to shelter can be transposed to the U.S. context. For
that reason, it is instructive to look at the reasoning in those decisions as a model
for U.S. jurisprudence were it to seek conformity with the requirements laid out in
the ICESCR, ICCPR, UDHR, and other human rights instruments.
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Recommendations

Many interconnected factors contribute to homelessness and to the recourse of
homeless individuals to tent cities or encampments. However, our research has
highlighted the following as the most serious contributing elements:

Lack of affordable housing units;
Insufficient shelter capacity in comparison with numbers of homeless individuals;

Inadequacies of the shelter system, in which homeless individuals do not feel safe,

dignified, reasonably autonomous, or able to seek employment successfully;

A disturbing trend in municipal ordinances prohibiting activity inherent to the
condition of being homeless (the criminalization of homelessness);

Systemic disregard for the voice of homeless persons in the design and reform of
existing shelter and service provision systems; and

Lack of political will to devote sufficient public resources to providing health care
(including mental health care), substance abuse programs, employment or entre-
preneurial training, transitional housing, and permanent affordable housing as
part of a comprehensive strategy to end homelessness.

A growing body of domestic and international law affirms the universal and com-
prehensive right to housing, including not simply the right to shelter but rather
the right to adequate shelter —an affordable and safe home. Moreover, when such
adequate, alternative housing is not made available by the state, many international
and comparative law sources prohibit state eviction of homeless individuals from

temporary shelters, even if those shelters are on public land.

Homeless encampments, while of course often a matter of necessity, are also a form
of protest—a refusal to remain invisible. In tent cities, homeless individuals are
able to form communities in which they can find companionship, respect, safety,
autonomy, and a sense of dignity. But they remain adamant that tents are not the
solution: no one willingly chooses to live in a tent.

As we endeavor to elevate the voices of those currently living in tent cities and
those assisting them, we have collected the following recommendations to be
implemented by local, state, and federal governments from our fieldwork and

interviews, incorporating all observed best practices.

Recommendation 1: Affirm and implement the human right to housing by increasing
the availability of affordable, safe, high-quality housing.

Housing is a human right, and governments at all levels should recognize this
and hold themselves accountable for its implementation. It is clear that home-
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lessness often begins when individuals are unable to find, unable to afford, and
unable to remain in quality housing. Federal, state and local governments should
make it a fundamental priority to increase the provision and maintenance of
affordable housing so as to satisty the needs of their populations. This can be
done through public housing, vouchers, and incentives or requirements for the
private development of affordable housing, and it usually requires participation
and contribution from all levels of government. In particular, Congress should
renew its investment in HUD programs and create a sustainable investment in
the National Housing Trust Fund.

Recommendation 2: Work constructively with tent city encampments to support
viable temporary solutions.

Where there is insufficient emergency shelter capacity and alternative housing
facilities are unavailable, municipal governments should work together with tent
city residents and advocates. While tent cities should never be viewed as a substi-
tute for permanent housing or longer-term investment in housing and service pro-
vision, they can serve important immediate needs, and eviction of their residents is
not the solution.

Recommendation 3: Repeal or stop enforcing counterproductive municipal ordinances
and state laws that criminalize homelessness; pass Homeless Bills of Rights in accor-
dance with human rights standards.

Governments and municipalities should rescind or not enforce ordinances that
criminalize otherwise innocent behaviors performed by homeless persons in public
places because there is no alternative private place for them. These include ordi-
nances that make it a crime to sleep, sit or lie in public places, to store personal
property in public places, and to beg in public places.

Rhode Island, Illinois, and Connecticut have passed Homeless Bills of Rights
requiring non-discrimination against homeless persons, California and Oregon
have introduced bills which require more of an affirmative commitment against
criminalization and in favor of providing basic services. Passing Homeless Bills of
Rights which emphasize the humanity and rights of homeless persons can be an
important step toward a more just future.

Recommendation 4: Prioritize the autonomy and dignity of homeless individuals in
the provision of shelter and placement in affordable housing.

Service provision and housing programs should be more responsive to the real
needs and input of homeless individuals. Outreach programs that engage with
homeless populations where they are and work with them to find solutions col-
laboratively ought to be a priority. Older shelter models in which homeless persons
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sleep on the floor, cannot bring their own blankets, receive foul-smelling sheets,
cannot maintain their family units, and must abide by a strict curfew do not offer
the dignity that homeless persons deserve. Activists and tent city residents consis-
tently report that one of the great strengths and appeals of the tent encampments is
their bottom-up organization, in which homeless individuals can find community
and autonomy. Service providers should constructively involve homeless represen-

tatives in decision-making processes.

In addition, federal, state and local governments should fund quality case manage-
ment that includes an emphasis on mental health and comprehensive, longer-term
substance abuse treatment.

Recommendation 5: Adopt the Housing First model wherever possible.

Many of the homeless individuals and activists we interviewed emphasized the
promise of the Housing First model, in which individuals are placed in private
apartments and provided wrap-around services, including medical care, mental
health treatment, substance abuse treatment, case management, and support
group care. These comprehensive measures help to ensure that formerly home-
less individuals are able to stay in housing once they are placed into it and to
maintain a sustainable lifestyle in new conditions. An important feature of the
Housing First model is the respect that it provides its participants; namely, the
placement in housing comes with no conditions and the services, while available,
are not mandatory.

Recommendation 6: Support innovative entrepreneurial education and employment
programs for persons experiencing homelessness.

The gaps in employment histories of homeless persons often present a barrier to
their stable employment, and therefore their ability to afford housing. Educational
employment programs, can both provide preliminary employment for use as a
future reference and teach the skills necessary to remain employed, thereby helping
lift homeless persons progressively from homelessness into safe and stable homes.
It is important that these programs treat homeless individuals with respect, remov-
ing the stigma of uselessness and deficiency associated with many current models

of service provision.

Recommendation 7: Recognize and provide treatment for the psychological causes
of homelessness, including the “trauma histories” that often result in diagnosable

mental illnesses.

As a part of this recognition, municipalities should encourage and fund support
for “trauma informed communities,” in which business people, educators, civil
society groups, and law enforcement recognize the central place of trauma in

causing homelessness. Such an approach would be sensitive to the ways in which
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trauma makes retaining employment and reintegrating into society immeasur-
ably more difficult.

The rise of encampments is a tragic symbol of the failure of our political will to
provide a minimum standard of living for our fellow citizens. And, having failed
to provide such a standard of living, the recent trend to evict or demolish exist-
ing tent cities is an insult to our own decency as a society. The solution is not to
punish those whom society has left without any alternatives for creating self-help
solutions. It is instead to provide them with better solutions that they have a role
in shaping.
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(2013).

See Section I, infra.

We focused on Eastern and Southern tent cities in part due to the existence of the excellent

coverage of West Coast tent cities in Tent Cities in America: A Pacific Coast Report, National

Coalition for the Homeless (2010).

See id. at 6, “Tent Cities are America’s de facto waiting room for affordable and accessible hous-
ing. The idea of someone living in a tent (or other encampment) in this country says little about
the decisions made by those who dwell within and so much more about our nation’s inability to

adequately respond to those in need.”

See National Coalition for the Homeless, Tent Cities in America: A Pacific Coast Report (2010),
available at http://www.nationalhomeless.org/publications/Tent%20Cities %20Report%20
FINAL%203-10-10.pdf.

Our research did not uncover any recent reported homeless encampments in Arkansas, Dela-

ware, Idaho, Iowa, Kansas, Minnesota, Nebraska, North Dakota, South Dakota, or Wyoming.

Interview with John Joyce & Megan Smith, in Providence, R.I. (Nov. 15, 2011) (hereinafter Joyce
& Smith interview, Nov. 15, 2011). John Joyce prematurely passed away in February 2013 after a
struggle with cancer. For more on John Joyce’s life and contributions to the homeless commu-

nity, see http://www.rifuture.org/tag/john-joyce.
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Interview with John Freitas and Barbara Kalil, in Providence, R.I. (Nov. 15, 2011) (hereinafter

Freitas & Kalil interview, Nov. 15, 2011).
See Appendix II, Camp Runamuck Charter.
Freitas & Kalil interview, Nov. 15, 2011.
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Interview with former Camp Runamuck residents Mike McEwan, Ed, John Freitas, Barbara
Kalil, and Elaine Spinney, in Providence, R.I. (Nov. 15, 2011) (hereinafter Camp Runamuck

Residents interview, Nov. 15, 2011).

Freitas & Kalil interview, Nov. 15, 2011.

Id.

Id. (quoting John Freitas).

See Freitas & Kalil interview, Nov. 15, 2011; Smith & Joyce Interview, Nov. 15, 2011.
Freitas & Kalil interview, Nov. 15, 2011.

Smith & Joyce Interview, Nov. 15, 2011.

Rhode Island Coalition for the Homeless Roundtable, Providence, R.I. (Now. 15, 2011) (herein-
after RICH Roundtable, Nov. 15, 2011). See also, City of Providence v. John Doe et al., 21 A. 3rd 315

(2011).

Smith & Joyce Interview, Nov. 15, 2011.
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Freitas & Kalil interview, Nov. 15, 2011.

Interview with Jim Ryczek, in Providence, R.I. (Now. 15, 2011) (hereinafter Ryczek interview,

Now. 15, 2011).
Id.

Smith & Joyce Interview, Nov. 15, 2011.
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Freitas & Kalil interview, Nov. 15, 2011; Smith & Joyce interview, Nov. 15, 2011; Camp

Runamuck Residents interview, Nov. 15, 2011).
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Camp Runamuck Residents interview, Nov. 15, 2011 (quoting Ed, former Camp Runamuck
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Freitas & Kalil interview, Nov. 15, 2011.

Id.; Smith & Joyce Interview, Nov. 15, 2011.

Smith & Joyce Interview, Nov. 15, 2011.

Freitas & Kalil interview, Nov. 15, 2011.

The authors of this report did not have occasion to interview individuals who chose to remain in
the shelter system despite having access to encampments. Thus, the views described here only
reflect the perspective of individuals who found themselves in encampments (either by choice or
by necessity) and not of individuals who chose to remain in the shelter system. Ultimately, most
if not all of those individuals we interviewed felt that they did not have meaningful access to the
shelter system, either because they were couples or because there were no shelter beds available

or for a number of other reasons described in this report.

Id.

Smith & Joyce Interview, Nov. 15, 2011.

Id.; RICH Roundtable, Nov. 15, 2011.

RICH Roundtable, Nov. 15, 2011; Ryczek interview, Nov. 15, 2011.
Ryczek interview, Nov. 15, 2011.

Id. See also Rhode Island Interagency Council Website, available at http://www.csh.org/csh-
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Id.

Ryczek interview, Nov. 15, 2011.
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at http://bullsheet.wordpress.com/2009/01/24 /activists-erect-tent-city-in-rhode-island/;
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apustentcity.html.

Smith & Joyce Interview, Nov. 15, 2011; Freitas & Kalil interview, Nov. 15, 2011.
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Smith & Joyce Interview, Nov. 15, 2011.

Smith & Joyce Interview, Nov. 15, 2011; RICH Roundtable, Nov. 15, 2011.

Id. For the court decisions, see City of Providence v. Kalil, No. PC-09-5252 (RI Sup. Ct. 2011); City
of Providence v. John Doe et al., 21 A. 3rd 315 (2011).

RICH Roundtable, Nov. 15, 2011 (quoting Peter diSimone, pro bono lawyer for Camp Runamuck

residents); see also, id
Id.
Id.
Id.
Id.

Id.; see also City of Providence v. Kalil, No. PC-09-5252 (RI Sup. Ct. 2011); City of Providence v.
John Doe et al., No. 2010-94 (RI Sup. Ct. 2011).

Id.

Id. The statutes are at R.I.G.L. 40-5 et seq, available at http://www.rilin.state.ri.us/Statutes/
TITLE40/40-5/INDEX.HTM,; the case is Sasse v. Doe, No. PSC-09-4492.

RICH Roundtable.

Providence Mun. Code § 18-2, available at http://library.municode.com/HTML/11458/level3/
PII_C18 ALhtml#PII_C18 AI s18-2.

RICH Roundtable, Nov. 15, 2011.
Ryczek interview, Nov. 15, 2011.

Smith & Joyce Interview, Nov. 15, 2011; Ryczek interview, Nov. 15, 2011; RICH Roundtable,

Now. 15, 2011.
Freitas & Kalil interview, Nov. 15, 2011.
Smith & Joyce Interview, Nov. 15, 2011.

RICH Roundtable, Nov. 15, 2011; Interview with Jim Ryczek; Smith & Joyce Interview, Nov. 15,
2011. Ms. Smith was careful to point out that although the encampments ultimately did lead to
positive results, this “came at great cost to people.” A pregnant woman had her child taken away

from her by social services because she had been living in the encampment before the child was
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RICH Roundtable, Nov. 15, 2011; Ryczek interview, Nov. 15, 2011; Smith & Joyce Interview,
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RICH Roundtable, Nov. 15, 2011.
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Jim Ryczek, Executive Director of the Rhode Island Coaltion for the Homeless to Eric Tars, Oct.

6, 2013, on file with authors.

Ryczek interview, Nov. 15, 2011; RICH Roundtable, Nov. 15, 2011.

Ryczek interview, Nov. 15, 2011.

Id. See also Smith & Joyce Interview, Nov. 15, 2011; RICH Roundtable, Nov. 15, 2011.
Ryczek interview, Nov. 15, 2011.
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First models, see, e.g., Mary E. Larimer et al., Health Care and Public Service Use and Costs Before
and After Provision of Housing for Chronically Homeless Persons with Severe Alcohol Problems, 301 J.
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Housing for Health Partnership study showing benefits of Housing First model).

Smith & Joyce Interview, Nov. 15, 2011.
Ryczek interview, Nov. 15, 2011.
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Id.

Id.

Smith & Joyce Interview, Nov. 15, 2011.
Id.

Id. Note that the incremental approach suggested by Ms. Smith worked successfully in New

Orleans, see infra at Section II, C.

RICH Roundtable, Nov. 15, 2011; Ryczek interview, Nov. 15, 2011; Smith & Joyce Interview, Nov.
15, 2011; Freitas & Kalil interview, Nov. 15, 2011. The authors acknowledge that our interviewees
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For some media coverage of the Lakewood, N.J. Tent City, see, e.g., Kareem Fahim, A Ministry
in the Cold, With a Gospel of Propane, NY Times, February 11, 2007, available at http://www.
nytimes.com/2007/02/11/nyregion/1thomeless.html?pagewanted=all; Robert Johnson, A Gut-
Wrenching Look Inside Lakewood New Jersey’s Homeless “Tent City’, Business Insider, January 1,
2012, available at http://www.businessinsider.com/robert-johnson-lakewood-new-jersey-tent-
city-2011-12; The Tent City of New Jersey: Desperate victims of the economic slump forced to live in
makeshift homes in _forest, Daily Mail Reporter, August 2, 2011, available at http://www.dailymail.
co.uk/news/Art.-2021173 /Americas-city-broken-dreams-5o-jobless-destitute-people-set-forest-
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Homeless, Faces Eviction, Huffington Post, January s, 2012, available at http://www.huffington-
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Telephone interview with Connie Pascale (Nov. 28, 2011) (hereinafter Pascale Interview, Nov. 28,

2011).

Interview with Minister Steve Brigham, in Lakewood, N.J. (Dec. 13, 2011) (hereinafter Brigham

interview, Dec. 13, 2011).
Brigham interview, Dec. 13, 2011.
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Id.

Interview with Rumu Dasgupta, in Lakewood, N.J. (Dec. 13, 2011) (hereinafter Dasgupta inter-

view, Dec. 13, 2011).
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Interview with Marilyn Brenezweig, in Lakewood, N.J. (Dec. 13, 2011) (hereinafter Brenezweig

interview, Dec. 13, 2011).

Brigham interview, Dec. 13, 2011.

Id.
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Township of Lakewood v. Steve Brigham, et. al., No. L-2462-10 (N.]. Super. Ct. 2013).
Township of Lakewood, No. L-2462-10 (N.]. Super. Ct. 2013).

Pascale interview, Nov. 28, 2011.
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Wild & Weiss interview, Nov. 29, 2011. See also Brief of the Homeless Individuals in Opposition
to Lakewood’s Motion for Partial Summary Judgment, available at http://media.wix.com/ugd//
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Id.

Telephone Interview with Commiteeman Raymond Coles (Mar. 22, 2012) (hereinafter Coles

interview, Mar. 22, 2012).

Id. Committeeman Coles noted that Lakewood gave nonprofits and developers about 40 acres
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affordable housing opportunities for individuals who are not in a position to purchase hous-
ing. Id. Local community members, however, felt that the affordable housing being built will
not ultimately be accessible in an equitable fashion to all members of the community. Brigham

interview, Dec. 13, 2011.
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less_at_lakewoods_te.html.

This is not including the most recent Occupy Nola tent city, which once again occupied the space

at Duncan Plaza.

Former New Orleans Mayor Ray Nagin, as quoted in Katy Reckdahl, Social workers Clear Camp
for Homeless, July 18, 2008, A-12, The Times-Picayune.

Interview with Martha Kegel, Executive Director, and Angela Patterson, Deputy Director of Pro-
grams, UNITY of Greater New Orleans, in New Orleans, La. (Jan. 20, 2012) (hereinafter Kegel/

Patterson Interview, Jan. 20, 2012).

UNITY is a nonprofit organization leading a coalition of 60 organizations providing housing
and services for the homeless. Its mission is to coordinate community partnerships to prevent,

reduce, and end homelessness in the New Orleans area.

“Before Katrina, New Orleans famously had the highest percentage of “native-born” residents
of any major American city. In the 2000 census, for instance, 77 percent of New Orleanians were

considered natives, defined as those born anywhere in Louisiana.”

Paula Devlin, The Changing Face -- and Faces -- of New Orleans, The Times-Picayune, August 23,

2009, http://www.nola.com/news/index.ssf/2009/08/the_katrinaimposed_exile_of ne.html.
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Evan Casper-Futterman, The Operation was Successful but the Patient Died: The Politics of Crisis
and Homelessness in Post-Katrina New Orleans, University of New Orleans Theses and Disserta-
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Telephone interview with Martha Kegel, Executive Director, UNITY of Greater New Orleans

(Dec. 19, 2011) (hereinafter Kegel Interview, Dec. 19, 2011).

Interview with Martha Kegel, Executive Director, and Mike Miller, Director of Supportive Hous-
ing Placement, UNITY of Greater New Orleans, in New Orleans, La. (Jan. 19, 2012) (hereinaf-
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Casper-Futterman, supra note 187, at 50.
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Kegel/Miller Interview, Jan. 19, 2012.
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Kegel Interview, Dec. 19, 2011.
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Kegel/Patterson Interview, Jan. 20, 2012.
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Dewan, supra note 204, and Kegel/Miller Interview, Jan. 19, 2012.
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Kegel/Patterson Interview, Jan. 20, 2012.

Kegel Interview, Dec. 19, 2011.

Id. Taking stock of who had actually been living long enough in the camp to be prioritized for
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214 Some speculate that the camp sprung up as a result of the New Orleans Mission closing their
third floor.
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215 Interview with Stacy Horn Koch, Director of Neighborhood Services and Facilities, City of New

Orleans, in New Orleans, La. (Jan. 20, 2012) (hereinafter Koch Interview, Jan. 20, 2012).
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217 See City of New Orleans, Office of the Mayor, City houses homeless individuals from
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218 Over the course of the year, the number of homeless people was estimated to be three times
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services to over 19,468 homeless people in 2009. Welcome to UNITY of Greater New Orleans,
Informational Pamphlet. UNITY of Greater New Orleans.

219 Search and Rescue Five Years Later: Saving People Still Tripped in Katrina’s Ruins, A Report of the
Abandoned Buildings Outreach Team, UNITY of Greater New Orleans, August 2010, http://uni-
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221 The following is meant in no way to be a comprehensive survey of the underlying factors of
homelessness in New Orleans; it is meant to provide a cursory overview for the purposes of this

report.

222 Interview with Jim Kelly, Executive Director of Covenant House, in New Orleans, La. (Jan. 20,

2012) (hereinafter Kelly Interview, Jan. 20, 2012).

223 Housing Vacancies and Homeownership, U.S. Census Bureau, http://www.census.gov/hhes/
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224 Interview with Davida Finger, Assistant Clinical Professor, and students of the Community Jus-
tice clinic, in New Orleans, La. (Jan. 19, 2012) (hereinafter Finger et al. Interview, Jan. 19, 2012);
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227 RH Weisler, ]G Barbee, & MH Townsend, Mental Health and Recovery in the Gulf Coast after Hur-
ricanes Katrina and Rita, 296 JAMA, 585, 587 (2006).
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Pinellas Hope, supra note239, at 5.
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Jan. 17, 2012).
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stpeteforpeace.org/tentcitypage2.html.

Message of Rev. Bruce Wright, Dec. 2006.

Alisa Ulferts, City to the Camp: Get Out St. Petersburg Times, Jan. 5, 2007, http://www.sptimes.
com/2007/01/05/Southpinellas/City__to_the camp__Ge.shtml.

Statement from Rev. Bruce Wright, Jan. 13, 2007, available at: http://stpeteforpeace.org/tentci-
typage2.html

Id. See also Rolle Interview, Jan. 17, 2012.

Statement from Rev. Bruce Wright, Jan. 13, 2007.

Alisa Ulferts, City to the Camp: Get Out St. Petersburg Times, Jan. 5, 2007.
Statement from Rev. Bruce Wright, Jan. 13, 2007.

Rolle Interview, Jan. 17, 2012.

Abhi Raghunathan & Alisa Ulferts, Homeless Men Found Slain in Early Hours St. Petersburg
Times, Jan. 18, 2007, http://www.sptimes.com/2007/01/18/Southpinellas/Homeless_men_
found_sl.shtml.

St. Pete for Peace, Tent City, http://stpeteforpeace.org/tentcitypage2.html.

Abhi Ragunathan & Alisa Ulferts, Police Slash Open Tents to Roust the Homeless St. Petersburg
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Times, Jan. 20, 2007, http://www.sptimes.com/2007/01/20/Southpinellas/Police_slash_open_
ten.shtml.

Id.

Statement of Rev. Bruce Wright, Jan. 19, 2007, available at: http://stpeteforpeace.org/tentci-
typage2.html.

Police Slash Open Tents to Roust the Homeless St. Petersburg Times, Jan. 20, 2007,
See generally http://stpeteforpeace.org/tentcitypage2.html.

New Tent City Formed, Press Release, Jan. 26, 2007, available at: http://stpeteforpeace.org/
tentcitypage2.html.

Press Release, Mar. 8, 2007, available at: http://stpeteforpeace.org/tentcitypage2.html..

National Law Center on Homelessness and Poverty & National Coalition for the Home-
less, Homes not Handcuffs 11, July 2009, available at: http://www.nlchp.org/content/
pubs/2009HomesNotHandcufts1.pdf.

St. Petersburg, Fla, Code § 20-79, (2008).

St. Petersburg, Fla, Code § 20-74 and 20-75, (2007) The “right of way” is defined as “any public
sidewalk in the area from the northern right-of-way of Fifth Avenue North to the southern
right-of-way of Fifth Avenue South and the western right-of-way of Sixteenth Street east to
Tampa Bay and from the northern right-of-way of First Avenue North to the southern right-of-
way of First Avenue South between Thirty-First Street and Sixteenth Street (prohibited zone)
during daylight hours.” § 20-73(b).

St. Petersburg, Fla, Code § 20-76, (2007).
St. Petersburg, Fla, Code § 8-201, (2008).
Rolle Interview, Jan. 17, 2012.

Interview with Raine Johns, Pinellas County Public Defender, in St. Petersburg, Fla. (Jan. 18,

2012) (hereinafter Johns Interview, Jan. 18, 2012).
Id.

G.W. Rolle, The Killer of the Sheep, The People’s Tribune (2008), http://www.peoplestribune.
org/PT.2008.02/PT.2008.02.4.html.

Johns Interview, Jan. 18, 2012.

Id. Further, the City has used Section 20-30 of the City Code to issue warnings for trespass on
public property, in particular for trespass on public parks. Individuals can be excluded from such
public spaces for one to two years for a wide range of conduct and at wide discretion of city offi-
cials. Clanton Interview, Jan. 5, 2012. Southern Legal Counsel and the National Law Center on
Homelessness and Poverty challenged a prior version of the ordinance in the case Catron v. City
of St. Petersburg, 658 F. 3d 1260 (11th Cir. 2011). The Eleventh Circuit ruled people have a pro-
tected liberty interest to be in public places of their choosing and if the City takes away that right
through issuance of trespass warnings, it must provide due process. After the decision, the City
amended the ordinance to add an appeal process. See St. Petersburg, Fla, Code § 20-30 (2012).
Trespass ordinances are becoming an increasingly utilized law enforcement tool, and sociologist
Katherine Becket has characterized the use of trespass ordinances as the new ‘banishment’. See
Steve Herbert and Katherine Beckett, “This is home for us’: questioning banishment from the ground
up, 11(3) Social & Cultural Geography 231 (2010).

Johns Interview, Jan. 18, 2012.
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Id.

Id.

Pinellas Hope, supra note 239, at 8.
Id. ats.

Id. at 8.

Id.

Id.

Interview with the Pinellas County Coalition of the Homeless [PCCH] and Homeless Leader-
ship Network [HLN] (Sarah Snyder, Officer Richard Linkowitz, Rick Butler, April Lott, Allen
Parks, and others), in St. Petersburg, Fla. (Jan. 17, 2012) (hereinafter PCCH and HLN Interview,

Jan. 17, 2012).

Pinellas Hope, supra note 239, at 8.
PCCH and HLN Interview, Jan. 17, 2012.
Johns Interview, Jan. 18, 2012.

PCCH and HLN Interview, Jan. 17, 2012.
Id.

Id. See also Pinellas Hope, supra note 239, at 9.
Pinellas Hope, supra note 239, at 9.

Id.

Id.

Id.

Id.

Id.

PCCH and HLN Interview, Jan. 17, 2012.
Pinellas Hope, supra note 239, at 10-11.

Id. at13.

Johns Interview, Jan. 18, 2012.

See Pinellas County Board of County Commissioners, Regular Agenda, Aug. 6, 2013, http://

www.pinellascounty.org/bcc-agenda/2013_08_06/20.pdf.

See Susan Latham Carr, City council will consider lease for homeless ‘tent city’ Ocala Star Banner,

June 3, 2013, http://www.ocala.com/article/20130603 /ARTICLES/130609942.

Interview with Lt. Sean McGillen, Safe Harbor Superintendent, in St. Petersburg, Fla. (Jan. 17,

2012) (hereinafter McGillen Interview, Jan. 17, 2012).

Arielle Stevenson, Pinellas County approves funds for jail-annex-turned-homeless-shelter, Pinel-

las Safe Harbor, Creative Loafing Tampa Bay, Dec. 15, 2010, http://cltampa.com/dailyloaf/
archives/2010/12/15/pinellas-county-approves-funds-for-jail-annex-turned-homeless-shelter-
pinellas-safe-harbor#.UGNVKqSe6KkI.

Interview with Kirsten Clanton, Director of the Homeless Advocacy Project, Southern Legal

Counsel, by telephone (Jan. 5, 2012) (hereinafter Clanton Interview, Jan. §, 2012).



304 McGillen Interview, Jan. 17, 2012. This process saves the state a significant amount of money,
as it costs $126/day to jail someone while only $20-26/day to place them at Safe Harbor. Id.
It should be recognized that this savings is a primary motivation for city and law enforcement
officials for encouraging admission to Safe Harbor, but that this also is achieved through some
sacrifice in services offered: unlike Pinellas County Jail, Safe Harbor does not house all individu-
als indoors, does not provide permanent beds to all individuals, and does not require the same

form of medical care. Clanton Interview, Jan. 5, 2012.

305 Clanton Interview, Jan. 5, 2012. See City of St. Petersburg municipal trespass appeal hearing, Tr.

(Dec. 27,2012).

306 Clanton Interview, Jan. 5, 2012. See City of St. Petersburg municipal trespass appeal hear-

ing, Tr. 17: 6-14 (Aug. 15, 2013).
307 Clanton Interview, Jan. 5, 2012.
308 McGillen Interview, Jan. 17, 2012.
309 Id.
310 Clanton Interview, Jan. 5, 2012.
311 McGillen Interview, Jan. 17, 2012.
312 Id.
313 Clanton Interview, Jan. 5, 2012.

314 David DeCamp, Safe Harbor neighbors accuse St. Petersburg mayor of shipping downtown’s homeless,
Tampa Bay Times, Jul. 15, 2011, http://www.tampabay.com/news/publicsafety/article1180608.

ece s problem to their community,
315 McGillen Interview, Jan. 17, 2012.
316 PCCH and HLN Interview, Jan. 17, 2012.
317 Id.
318 McGillen Interview, Jan. 17, 2012.
319 PCCH and HLN Interview, Jan. 17, 2012.
320 Johns Interview, Jan. 18, 2012.
321 PCCH and HLN Interview, Jan. 17, 2012. See also Rolle Interview, Jan. 17, 2012.
322 PCCH and HLN Interview, Jan. 17, 2012.
323 Rolle Interview, Jan. 17, 2012.
324 PCCH and HLN Interview, Jan. 17, 2012.

325 See generally St. Pete for Peace, Tent City, http://stpeteforpeace.org/tentcitypage2.html; Rolle

Interview, Jan. 17, 2012.
326 Rolle Interview, Jan. 17, 2012.
327 Id.
328 Id.
329 Id.
330 Id.

331 Clanton Interview, Jan. 5, 2012.
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Id.

Rolle Interview, Jan. 17, 2012.
Id.

Id.

Id.

Id.

Id.

Id.

Id.

Id.

PCCH and HLN Interview, Jan. 17, 2012.
Id.

Johns Interview, Jan. 18, 2012.

See National Law Center on Homelessness And Poverty, Criminalizing Crisis: The Criminaliza-

tion of Homelessness in U.S. Cities (2011), http://www.nlchp.org/Criminalizing_Crisis.
Clanton Interview, Jan. 5, 2012.

See National Law Center on Homelessness And Poverty, Criminalizing Crisis, supra note 345.
Id. Burton Blatt Institute, http://bbi.syr.edu.

PCCH and HLN Interview, Jan. 17, 2012; Rolle Interview, Jan. 17, 2012.

Numerous states have either constitutional or statutory provisions imposing a duty on govern-
ments to provide for the poor. Courts in Indiana and Maine have interpreted such laws in a
manner that allowed plaintiffs to sue for housing in court. See National Law Center on Home-
lessness & Poverty, “Simply Unacceptable”: Homelessness and the Human Right to Housing in
the United States (2011).

Some implicit right to housing may exist, but housing advocates have declined to argue for one

since the Supreme Court rejected a particular formulation of the idea in 1972. See “Simply Unac-
ceptable”: Homelessness and the Human Right to Housing in the United States (NLCHP 2011)
26-29.

See Asst. Sec. of State for Democracy, Human Rights, & Labor Michael Posner, The Four Free-
doms Turn 70, (Mar. 24, 2011).

Bans on camping, loitering, and sitting or sleeping. This category of lawsuits is discussed at

length in Criminalizing Crisis, supra note 345, at Advocacy Manual 19-22.

See e.g. Kincaid v. City of Fresno, 244 ER.D. 597 (E.D.Ca. 2007) and Sanchez v. City of Fresno, No.
1:12-CV-00428-LJO-SKO, 2012 WL 6719556 (E.D.Ca. Dec. 26, 2012).

Twp. of Lakewood v. Brigham et al., No. L-2462-10 (N.]. Super. Mar. 17, 2013) and City of Provi-
dence v. Doe et al., 21 A.3d 315 (R.I. 2011).

City of Providence v. Doe et al., 21 A.3d 315 (R.I. 2011).

In re Zeitler, (Iowa City of Des Moines Jan. 31, 2013) (Admin. Hr’g. Dec. & Order & Notice of Rt
to Appeal) rev. pending sub. nom. City of Des Moines v. Webster, No. 05771-EQCE-073786 (Iowa
Dist. Apr. 3, 2013).
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Some courts have also relied on the First Amendment’s freedom of expression clause to overturn
ordinances prohibiting certain forms of sitting or sleeping on public sidewalks. These cases,
however, have focused on the rights of protestors to use public sleeping as a form of symbolic
expression, and not on the rights of homeless individuals. For instance, the Southern District

of New York has ruled that the government violated protestors’ right to freedom of expression
when it banned all forms of sleeping on public sidewalks. Metropolitan Council Inc. v. Safir, 99
F.Supp. 2d 438 (S.D.N.Y. 2000). The Ninth Circuit has upheld a city ordinance prohibiting any-
one from sitting or lying on a sidewalk in a particular district during a particular period of the
day against a facial challenge. Amster v. Tempe, 248 F.3d 1198, 1198 (9th Cir. 2001). The Ninth
Circuit found that sitting and lying is “not necessarily expressive by itself” and “merely provides
a mechanism by which protesters can engage in a certain form of conduct that is otherwise

criminalized.” Id. at 1200.
U.S. Const. Amend. XIV G 1.
U.S. Const. Amend. V.

U.S. Const. Amend. IV.

U.S. Const. Amend. VIII.

See Lavan v. City of Los Angeles, 693 F.3d 1022 (9th Cir. 2012) and Kincaid v. City of Fresno, No.
1:06-CV-1445-OWW-SMS, 2006 WL 3542732, (E.D.Ca. Dec. 8, 2006).

Lavan, 693 F.3d 1022.

Lavan, 693 F.3d at 1024.

388 F.3d 539 (6th Cir. 2004).
Id. at 540.

Id. at 542 (“There can be little doubt that the plaintiffs have a protected property interest in their
own items of value.”) (citing Harris v. City of Akron, 20 F.3d 1396, 1401 (6th Cir. 1994).).

Id. at 543-544. See also Kincaid v. City of Fresno, 2006 WL 3542732 (E.D. Cal. Dec. 8, 2006).

See Lavan, 693 F.3d at 1032 (“The City admits that it failed to provide any notice and oppor-
tunity to be heard...before it seized and destroyed [plaintifts’] property.”) and Cash, 388 F.3d
at 544 (“The established precedent is that individuals whose property interests are at stake are

99

entitled to a ‘notice and opportunity to be heard

510 U.S. 43, 48 (1993)).

)(quoting U.S. v. James Daniel Good Real Prop.,

As opposed to the procedural due process rights recognized in Lavan and Cash (see supra note
370).

Sanchez v. City of Fresno, No. 1:12-CV-00428-LJO-SKO (E.D. Cal. Dec. 26, 2012).

See id. at Doc. 46 *18.

See id. at Doc. 38 933 and 36.

See id. at Doc. 45 *9.

Id. at Doc. 40 *17.

Id. at Doc. 46 *16.

DeShaney v. Winnebago County Dept. of Social Services, 489 U.S. 189 (1989).

Id. at 196.
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Id. at 201.

Laura Oren, Deshaney and “State-Created Danger”: Does the Exception Make the “No-Duty” Rule?,
Admin. & Reg. L. News, Summer 2010, at 4 (finding evidence holdings that DeShaney’s dicta

implies a “State-Created Danger” exception in all circuit courts but the Fifth Circuit).
Id. at 20.
Munger v. City of Glasgow Police Dept., 227 F.3d 1082 (9th Cir. 2000).

Mere negligence causing unintended loss of or injury to life, liberty or property does not impli-
cate the due process Clause, Daniels v. Williams, 474 U.S. 327, 328 (1986), but recklessness or
“gross negligence” may. See County of Sacramento v. Lewis, 523 U.S. 833, 849 (1998). “Deliberate
indifference” is certainly sufficient, see Daniels, 474 U.S. at 330-331 and County of Sacramento, 523
U.S. at 850, but in emergency situations in which deliberation is not possible, the standard of
fault is higher. See County of Sacramento, 523 U.S. at 852-853.

See e.g. Ruiz v. McDonnell, 299 F.3d 1173, 1183 (10th Cir. 2002) (state’s improper licensure of a
childcare facility “affected the public at large” and was therefore insufficiently particular to the
plaintift).

See e.g. Dorothy J. v. Little Rock School Dist., 7 F.3d 729, 733 (8th Cir. 1993) (3rd party assault

two years after state placed assailant in plaintift’s special education program was “too remote a
consequence” to satisfy the state-created danger doctrine). Note that the particulars of this doc-
trine vary somewhat from circuit to circuit. See e.g. Ulrig v. Harder, 64 F.3d 567 (10th Cir. 1995),
Kennedy v. City of Ridgefield, 439 F.3d 1055 (9th Cir. 2006), Estate of Smith v. Marasco, 318 F.3d 497
(3d Cir. 2003).

810 FE.Supp. 1551, 1554 & 1584 (S.D. Fla. 1996).
Id. at 1580-81.

See infra for discussion of Joel v. Orlando.

Id. at 1584.

See Jones v. City of Los Angeles, 444 F.3d 1118 (9th Cir. 2006) (finding that enforcement of ordi-
nance criminalizing sitting, lying, or sleeping on public sidewalks violated Eighth Amendment
prohibition against cruel and unusual punishment). But see Joel v. City of Orlando, 61 F.3d 442
(5th Cir. 1995).

See Lehr v. City of Sacramento, 624 F.Supp. 2d 1218, 1231 (“...despite any similarities between
Jones and the instant case, this Court is not now bound by the majority’s rationale and cannot
today accept its logic.”).

Joel v. City of Orlando, 61 F.3d 442 (5th Cir. 1995).
924 E.Supp. 989, 992-993 (D. Ariz. 1996).

Veterans for Peace Greater Seattle, Chapter 92 v. City of Seattle, No. Co9-1032 RSM, 2009 WL
2243796 (W.D.Wa. Jul. 24, 2009) at *6 (citing Ingraham v. Wright, 430 U.S. 651, 671 n. 40
(1977)).

293 F.3d 570 (2d Cir. 2002).
Id. at 575-576.

City of Woodinville v. Northshore United Church of Christ, 166 Wash.2d 633, 644-45
(Wash. 2009).

Id.



400 Id.
401 42 U.S.C.A. §§3601 et seq. (2013).

402 See 42 U.S.C.A. §§ 3604(2), 3604(f)(1), 3604(f)(3)(B) (2013).

403 Cf. e.g., Woods v. Foster, 884 E.Supp. 1169, 1173 (N.D.IIl. 1995) (homeless shelter was a dwelling
because homeless individuals “have nowhere else to go.”) and Lakeside Resort Enterprises, LP v.
Board of Sup’rs. Of Palmyra Tp., 455 F.3d 154, 160 (3d Cir. 2006) (drug-and-alcohol treatment
center was a dwelling because residents could (1) personalize their space, (2) receive mail/phone
calls, (3) receive visitors, and (4) eat communally) and Intermountain Fair Housing Council v.
Boise Rescue Mission Ministries, 717 E.Supp. 1101, 1111, (D.Id. 2010) (homeless shelter not a dwell-

ing for similar reasons to those stated in Lakeside Resort Enterprises).

404 Compare Schroeder v. De Bertolo, 879 E.Supp. 173, 177 (D. Puerto Rico 1995) (recognizing cause
of action under FHA against interferences with “the continuing right to use and enjoy the
rental or purchased property”) with Gourlay v. Forest Lake Estates Civic Ass’n of Port Richey, Inc.,
8:02CV1955T30TGW, 2003 WL 22149660 (M.D.Fla. Sept. 16, 2003) (vacated after settlement)
(recognizing cause of action under FHA against interferences with continuing use and enjoy-

ment for claims based on disability, but not any other status).
405 See 42 U.S.C.A. §§3604(a) (race) and §§ 3604(f)(1), 3604(f)(3)(B) (disability) (2013).
406 See 42 U.S.C.A. § 3602(h) (2013).
407 See Robert G. Schwemm, Housing Law and Litigation § 10:2 (June 2013).
408 Seeid. at § 10:4.
409 See id. at § 11D:8.
410 See Lakewood Case Study, supra Sec. ILB.

411 Twp. of Lakewood v. Brigham et al., No. L-2462-10, Br. of the Homeless Individuals in Op. to Lake-
wood’s Mot. for Partial Summ. J. (Dec. 6, 2011) at *2, *4-5 (N.]. Super.).

412 Id., Br. of Pl. Twp. of Lakewood in Support of Mot. for Partial Summ. J. (Aug. 20, 2011) at *1 (N.].
Super.).

413 See id., Tr. of Mot. for Summ. J. (Jan. 6, 2012) at *10-11.
414 Id. at *21.
415 Cf 42 Am. Jur. 2d Injunctions § 53

416 4 A.L.R. 44(II)(a) (Originally published in 1919). Notably, this doctrine is rarely applied to
governments. 28 Am. Jur. 2d Estoppel and Waiver § 131

417 See Lakewood Case Study, supra Sec. ILB.
418 See Providence Case Study, supra Sec. ILA.

419 Lakewood, No. L-2462-10, Br. of the Homeless Individuals in Op. to Lakewood’s Mot. for Partial
Summ. J. (Dec. 6, 2011) at *19-22 and City of Providence v. Doe et al. & Kalil, No. PC09-5252, Def’s
Mot. to Stay. Enforcement of Prelim. Inj. (Sept. 25, 2009) at *2-3 (R.I. Super.).

420 N.J. Stat. Ann. § 44:1-88 (West).
421 R.I. Gen. Laws Ann. § 40-5-4 (West).
422 See supra Sec. ILA., B..

423 See Lakewood, No. L-2462-10, Ltr. Br. of Ocean Cty. Bd. of Social Services in Resp. to Third Party

Pt.5, Homeless Individuals’ Cross-Mot. (Mar. 11, 2013) at *10 (emphasizing discretion when restat-
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ing the relevant New Jersey statute) and Providence v. Doe, No. PCo9-5252, Ct. Hrg. (Sept. 14,
2009) at *217-218 (“[I]f the defendants are going to cite to that statute I just wanted the Court
to know...it is, in effect, purely discretionary with the city.”). In other contexts, state courts in
Kansas, New York, and West Virginia have denied claims based on a state duty to aid the poor
on the basis of legislative discretion. See Bullock v. Whiteman, 254 Kan. 177 (Kan. 1993), RAM v.
Blum, 103 Misc. 2d 237, 239 (Sup. Ct. N.Y. County 1980), and State ex rel. K.M. v. West Virginia
Dept. of Health and Human Resources, 575 S.E.2d 393 (W.Va. 2002).

See Promissory Estoppel, supra Sec. IIL.A.3.1.

Providence v. Doe, No. PCo9-5252, Ct. Hrg. (Sept. 14, 2009) at *228-242 (bench ruling).
See id. at *217 (citing Providence, Rhode Island, Municipal Code § 2-12-29 (2012)).

Cf. id. at *234.

Lakewood, No. L-2462-10, Tr. of Mot. for Summ. J. (Jan. 6, 2012) at *14.

Providence v. Doe, No. PC09-5252, Ct. Hr'g. (Sept. 14, 2009) at *218.

Mandatory constitutional provisions (creating some duty, but leaving significant discretion
to the legislature): Ala. Const. art. IV § 88; Alaska Const. art. VII § 5; Del. Const. art. XII §1;
Idaho Const. art. X §1; Kansas Const. art. VII § 4; MCLS Const. art. 1, § 2; Missouri Const.
art IV § 37; Nevada Const. art. 13 § 1; N.Y. Const. art. XVII § 1; N.C. Const. art. XI § 4; Okla.
Const. art. XVII § 3; P.R. Const. art. II § 20; W.Va. Const. art. IX §2; Wyo. Const. art. 7 § 20.
Enabling constitutional provisions: Cal. Const. art. XVI § 11; Ga. Const. art. III § 9; Hawaii
Const. art. IX § 5; Ind. Const. art IX § 3; La. Const. art. XII § 8; Miss Const. art. 4 § 86; Mont.
Const. art. XII § 3; N.M. Const. art. IX § 14; Tex. Const. art. III § 51-a. Statutory poor laws:
AS §§ 47.25.120—47.25.300 (Alaska); Cal. Welf. & Inst. Code § 17000 (California); Colo. Rev.
Stat. § 26-2-102 (Colorado); Conn. Gen. Stat. § 17b-190 through -219 (Connecticut; 31 Del. C.
§ 512 (Delaware); D.C. Code § 4-202.01 (District of Columbia); 20 HRS § 346-362 (Hawaii);
305 I1l. Comp. Stat. §/6-1 through 5/6-12 (Illinois); Ind. Code § 12-20-1-1 through 12-20-28-3
(Indiana); IA Code § 252.25 (Iowa); Kan. Stat. Ann. § 39-701 to -709 (Kansas); Me. Rev. Stat.
tit. 22. § 4307 (Maine); Md. Human Services Code Ann. § 5-403 (Maryland); Mass. Gen. Laws,
ch. 118 § 4B (Massachusetts); MCLS § 125 (Michigan); Minn. Stat. § 256D.o1 through 256D.21
(Minnesota); Miss. Code Ann. § 43-1-4(a) (Mississippi); Neb. Rev. Stat. 68-131 (Nebraska);
NRS 428.010 (Nevada); N.H. Rev. Stat. Ann. § 165:1 (New Hampshire); N.J. Stat. 44:8-107
et seq. (New Jersey); N.M. Stat. 8.106.100 et seq (New Mexico); N.Y. Soc. Serv. Law § 62(1)
(New York); N.D. Cent. Code § 50-24.5-02 (North Dakota); Ohio Rev. Code Ann. § 5115
(Ohio); OKkla. Stat. tit. 56, § 26.3 et seq. (Oklahoma); 62 P.S. § 432.1-432.24 (Pennsylvania); R.IL
GEN. LAWS § 40-5-1 (Rhode Island); S.D. Codified Laws § 28-13-1 through 28-13-44 (South
Dakota); Utah Code Ann. § 35A-3-401 through -402 (Utah); VT. STAT. ANN. tit. 33 § 2103
(Vermont); Va. Stat. 63.2 § 6 (Virginia); RCW § 74.04 (Washington). Constitutional state-
ments of principle: Ill. Const. art. I § 2; R.I. Const. art. I § 2; S.C. Const. art. XII § 1.

Center Township of Marion County v. Coe, 572 N.E. 2d 1350 (Ind. Ct. App. 1991) (upholding trial
court’s order directing township to provide shelter to homeless under Indiana’s poor laws, find-
ing “[t]emporary lack of funds is not an excuse”) and Beaulieu v. City of Lewiston, 440 A.2d 334
(Me. 1982) (city ordinance that provided shelter assistance to renters but not mortgage payers
violated Maine’s poor laws, finding “[t]here can be no doubt that shelter is a basic necessity

essential to maintain a relief applicant, within the meaning of a general assistance program.”).
See e.g. 1 Wharton’s Criminal Law § 9o (15th ed.) and Rest. 2d Torts § 197 (1965).

See In re Zeitler, supra note 357.
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In re Eichorn, 69 Cal.App.4th 382 (1998).

See e.g. Lakewood, No. L-2462-10, Ltr. Br. in Support of Homeless Individuals’ Cross-mot. for Interim
Relief (Mar. 4, 2013) at *9-10 (citing N.J. Const. Art. I § 1).

The standard to which they must prove this element is uncertain. See discussion infra.
Id.

See In re Zeitler, supra note 357.

Id. at *1.

Id.

Id. at *4.

Id., Pet. for Writ of Cert. (Mar. o1, 2013).

Id., at 922(D-F) (citing REST 2d TORTS § 197). See also AmJur 2d §158.
Tobe v. City of Santa Ana, 892 P.2d 1145 (Cal. 1995).

In re Eichorn, 69 Cal. App. 4th 382 (Cal. App. 1998).

Id. at 1088.

Id.

Id.

Id.

See In re Eichorn, 69 Cal. App. 4th 382, 390 (Cal. App. 1998). The Court felt that “neither tres-
passing on private property nor walking to a different city was an adequate alternative.” Id. at 391

n.4.

“International Law: The Core International Human Rights Instruments and their monitoring
bodies,” Office of the High Commission for Human Rights. See http://www2.ohchr.org/eng-
lish/law/ (last visited November 13, 2011).

Id.
See, e.g. Roper v. Simmons, 125 S.Ct. 1183 (2005); Lawrence v. Texas, 539 U.S. 558 (2003).

See, e.g. Brennan v. State of Florida, 754 So.2d 1 (Fla. 1999) (Amstead, concurring). (A concurring
judge considered the ICCPR in a case where the court struck down the juvenile death penalty
under the Florida Constitution.); Sterling v. Cupp, 290 Ore. 611 (1981) & Bott v. Deland, 922 P.2d
732 (1996) (rev’d on other grounds). (In these cases, the courts considered international legal
standards for the treatment of prisoners to determine whether their current treatment violated
state constitutions.); Moore v. Ganin, 223 Conn. 557 (1995) (Peters, J, concurring). (The concur-
ring judge used the ICESR and UDHR to support its interpretation that the Connecticut Con-
stitution to provide social welfare requirement.); Boehm v. Superior Court, 178 Cal.App.3d 494
(1986). (The court cited to the Universal Declaration to support its interpretation of California’s

welfare statute to include food, clothing and housing allowances.).
See Roper, supra note 453, at 1198.

The Universal Periodic Review process provides every country in the world is reviewed for com-
pliance with human rights standards generally every four years. See Eric S. Tars and Deodonne
Bhattarai, Opening the Door to the Human Right to Housing: The Universal Periodic Review and
Strategic Federal Advocacy for a Rights-Based Approach to Housing, 45 Clearinghouse Rev. 197
(Sept-Oct 2011).
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National Law Center on Homelessness & Poverty, UPR: Recommendations to the United States
Re: Housing and Homelessness Domestic Policies, http://wiki.nlchp.org/download/attach-
ments/12189726/UPR+-+Recs+re+housing+and+homelessness+11-29-10.pdf ?version=1&modif

icationDate=1291137754000.
Id.

See U.S. Department of Housing and Urban Development Statement on the U.S. Participation
in the United Nations’ Universal Periodic Review, available at http://portal.hud.gov/hudportal/

HUD?src=/press/speeches_remarks_statements/2010/statement-110510.

U.S. Interagency Council on Homelessness, Opening Doors: Federal Strategic Plan to End Home-

lessness, Update 2011, 30 (2011).

Interagency Council on Homelessness, Searching out Solutions: Constructive Altertnatives to the
Criminalization of Homelessness 8 (2012) (USICH and the Access to Justice Initiative of the U.S.
Dep’t of Justice, with support from the Department of Housing and Urban Development, con-

vened a summit to gather information for this report).
Adopted by the U.N. General Assembly on December 10, 1948.

Franklin Delano Roosevelt, State of the Union Message (Jan. 6, 1941), in 1940, The Public
Papers And Addresses Of Franklin D. Roosevelt 663 (1941).

Thomas Buergenthal, Dinah Shelton, David P. Stewart, International Human Rights in a Nut-
shell, 42 (4th ed. 2009.).

Id. at 44. Customary international law is a sort of international common law, derived from con-
sistent and generally accepted practices of countries, out of a belief that the law requires them to

behave that way.

See pages 44, 48, and 58 of this report detailing the criminalization of the life-sustaining
activities of homeless people, and page 47 detailing the seizure of property in the St. Peters-
burg tent slashing. See also Barbara Ehrenreich, Is It Now a Crime to Be Poor?, OpEd, NY
Times, August 8, 2009, http://www.nytimes.com/2009/08/09/opinion/ogehrenreich.
htmlepagewanted=all; National Law Center on Homelessness And Poverty, Homes Not Hand-
cuffs: The Criminalization of Homelessness in U.S. Cities (2009), http://www.nlchp.org/con-
tent/pubs/2009HomesNotHandcufts1.pdf; Criminalizing Crisis, supra note 345; and National
Coalition for the Homeless, A Dream Denied: The Criminalization of Homelessness in U.S.

Cities, (2006), http://www.nationalhomeless.org/publications/crimreport/report.pdf.
Adopted and opened for signature 16 December 1966; entered in force 23 March 1976.
Buergenthal et al., supra note 464, at 52.

U.S. reservations, declarations, and understandings, International Covenant on Civil and Politi-
cal Rights, 138 Cong. Rec. S4781-01 (daily ed., April 2, 1992). The U.S. adopted a number of
reservations, declarations, and understandings upon its ratification of the ICCPR, including the
declaration “that the United States declares that the provisions of Art.s 1 through 27 of the Cov-
enant are not self-executing” (Declaration #1). However, it also states that “this Covenant shall
be implemented by the Federal Government to the extent that it exercises legislative and judicial
jurisdiction over the matters covered therein, and otherwise by the state and local governments;
to the extent that state and local governments exercise jurisdiction over such matters, the Federal
Government shall take measures appropriate to the Federal system to the end that the competent
authorities of the state or local governments may take appropriate measures for the fulfillment of
the Covenant.” (Understanding #5). Finally, there is a declaration to the effect that “it is the view
of the United States that States Party to the Covenant should wherever possible refrain from
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imposing any restrictions or limitations on the exercise of the rights recognized and protected by
the Covenant” (Declaration #2). Given that none of the other reservations or declarations speaks
specifically to the right to housing provided by the ICCPR, it can be assumed that the U.S.

intends to recognize and protect that right.

UN Human Rights Committee (HRC), UN Human Rights Committee: Concluding Observations:
Canada, 7 April 1999, CCPR/C/79/Add.105, available at: http://www.unhcr.org/refworld/
docid/3df378764.html [accessed 20 April 2012].

Some federal courts in the United States have recognized a similar right in the homelessness

context. See infra Section II1.C.

UN Human Rights Committee (HRC), Concluding Observations of the Human Rights Com-
mittee on the Second and Third U.S. Reports to the Committee (2006), 27 July 2006, CCPR/C/

SR.2395, available at: http://wwwi.umn.edu/humanrts/usdocs/hruscomments2.html.

Adopted and opened for signature, ratification and accession on 16 December 1966; entered into

force 3 January 1976.

UN Treaty Collection, Status of the International Covenant on Economic, Social and Cultural
Rights; See http://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-
3&chapter=4&lang=en (last visited November 9, 2011). See Vienna Convention on the Law of
Treaties, Art. 18 Obligation not to defeat the object and purpose of a treaty prior to its entry into force:
“A State is obliged to refrain from acts which would defeat the object and purpose of a treaty
when: (a) it has signed the treaty or has exchanged instruments constituting the treaty subject
to ratification, acceptance or approval, until it shall have made its intention clear not to become a
party to the treaty.”

International Convention on the Elimination of All Forms of Racial Discrimination, Dec. 21,
1965, S. Exec. Doc. C, 95-2 (1978); S. Treaty Doc. 95-18; 660 U.N.T.S. 195, 212.

U.S. reservations, declarations, and understandings, International Convention on the Elimina-

tion of All Forms of Racial Discrimination, 140 Cong. Rec. S7634-02 (daily ed., June 24, 1994).
Convention on the Rights of the Child, Nov. 20, 1989, 1577 UN.T.S. 3; 28 LL.M. 1456 (1989).

UN Treaty Collection, Status of the Convention on the Rights of the Child; See http://treaties.
un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11&chapter=4&lang=en (last

visited November 9, 2011).
Id. at Art. 27(3).

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
G.A. res. 39/46, annex, 39 U.N. GAOR Supp. (No. 51) at 197, U.N. Doc. A/39/51 (1984), entered
into force June 26, 1987; U.S. reservations, declarations, and understandings, Convention

Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Cong. Rec.

S17486-01 (daily ed., Oct. 27, 1990).

Branimir Plese, UN Committee Against Torture Finds Montenegrin Authorities in Flagrant
Breach of Human Rights Standards, 10 May 2003, European Roma Rights Centre, http://www.
errc.org/Art./un-committee-against-torture-finds-montenegrin-authorities-in-flagrant-breach-

of-human-rights-standards/1388.

International Convention on the Protection and Promotion of the Rights and Dignity of Persons
with Disabilities, G.A. Res. 61/106, Annex I, U.N. GAOR, 61st Sess., Supp. No. 49, at 65, U.N.
Doc. A/61/49 (2006), entered into force May 3, 2008; Office of the High Commissioner for
Human Rights, Status of ratification of Human Rights Instruments, Feb. 13, 2013, http://www.
ohchr.org/Documents/HRBodies/HRChart.xls.
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Adopted by General Assembly resolution 46/119 on 17 December 1991.

See page 70 in the New Orleans case study; see also Ellen Bassik, Lenore Rubin, Alison Lauriat,
Is homelessness a mental health problem? 141 The American Journal of Psychiatry, 1546, 1546
(1984) finding a ninety percent rate of primary psychiatric diagnoses among homeless persons
at an emergency shelter; and National Coalition for the Homeless, Mental Illness and Homeless-
ness: NCH Fact Sheet #5 (2006), http://www.nationalhomeless.org/publications/facts/Men-
tal_Illness.pdf.

International Convention on the Protection of the Rights of All Migrant Workers and Members
of their Families, New York, Dec. 18, 1990, entered into force July 1, 2003, 2220 U.N.T.S. 93, 30
I.L.M. 1517 (1991).

See Status of ratification, supra note 482.
Adopted by General Assembly resolution 24/2542 on 11 December 1969.
Adopted by General Assembly resolution 41/128 on 4 December 1986.

Convention on the Elimination of All Forms of Discrimination against Women, Dec. 18, 1979,

1249 U.N.T.S. 13; 19 I.L.M. 33 (1980); see Status of ratification, supra note 482.

See National Law Center on Homelessness and Poverty, Factsheet, “Some Facts on Homeless-
ness, Housing, and Violence Against Women,” http://www.nlchp.org/content/pubs/DVHome-

lessnessFacts_September20081.pdf.
Id.
Buergenthal et al., supra note 464, at 74.

See Office of the High Commissioner for Human Rights, Special Procedures of the Human Rights
Council, http://www.ohchr.org/EN/HRBodies/SP/Pages/ Welcomepage.aspx.

U.N. Committee on Economic, Social, and Cultural Rights, General Comment 4: The Right to
Adequate Housing (Art. 11.1) 9 1, U.N. Doc. E/1992/23, (1990).

1d. at 96.
Id. at 97, emphasis added.

Id., quoting the Commission on Human Settlements and the Global Strategy for Shelter to the

Year 2000.
Id. at 98.

Id. at G10.
Id. at q 11.

U.N. Committee on Economic, Social, and Cultural Rights, General Comment 7: The Right to
Adequate Housing (Art. 11.1): Forced Evictions g 1, U.N. Doc. E/1998/22, annex IV (1997).

Id. at 9 4.
Id. at 9 16.
Id. at 9 8.
Id. at § 13.

Office of the United Nations High Commissioner for Human Rights, Special Procedures of the
Human Rights Council, http://www2.ohchr.org/english/bodies/chr/special/index.htm (last

visited February 25, 2012).
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U.N. Human Rights Council, Report of the Special Rapporteur on adequate housing as a com-
ponent of the right to an adequate standard of living, U.N. Doc. A/HRC/4/18, 2.

Id. at 9 24. The Special Rapporteur expands on this by saying that “the obligation of States to
refrain from, and protect against, forced evictions from home(s) and land arises from several
international legal instruments that protect the human right to adequate housing and other
related human rights. These include the Universal Declaration of Human Rights, the Interna-
tional Covenant on Economic, Social and Cultural Rights (Art. 11, para. 1), the Convention on
the Rights of the Child (Art. 27, para. 3), the non-discrimination provisions found in Art. 14,
paragraph 2 (h), of the Convention on the Elimination of All Forms of Discrimination against
Women, and Art. 5 (e) of the International Convention on the Elimination of All Forms of

Racial Discrimination” (14).

Basic Principles and Guidelines on Development-Based Evictions and Displacement, Annex 1
of the report of the Special Rapporteur on adequate housing as a component of the right to an
adequate standard of living, U.N. Doc. A/HRC/4/18, G 5.

Id. at 9 6.

U.N. Human Rights Council, Report of the Special Rapporteur on contemporary forms of racism,
racial discrimination, xenophobia and related intolerance, Doudou Diéne, mission to the United States of
America, U.N. Doc. A/JHRC/11/36/Add.3 (Apr. 28, 2009).

U.N. Human Rights Council, Report of the Special Rapporteur on adequate housing as a component
of the right to an adequate standard of living and on the right to non-discrimination in this context,
Ragquel Rolnik, on her mission to the United States of America (22 October—8 November 2009), U.N.
Doc. A/HRC/13/20/Add4, (Feb. 12, 2010) 9 95.

Report of the U.N. Special Rapporteur on extreme poverty and human rights, U.N. Doc.
A/66/265 (2011).

Id., at g 34, 48.
Id. at 9 78.
Id. at 9 36.

U.N. Human Rights Council, Report of the Special Rapporteur on the human right to safe drink-
ing water and sanitation on her mission to the United States of America (22 February-4 March 2011)
U.N. Doc. A/JHRC/18/33/Add.4, (Aug. 2, 2011);Special Rapporteur on the Human Right to
Safe Drinking Water and Sanitation, Stigma and the Realization of the Human Rights to Water and
Sanitation, U.N. Doc. A/HRC/21/42 (July 2, 2012).

Id. at g 6o0.

Special Rapporteurs on the Rights to Adequate Housing, Water and Sanitation, and Extreme
Poverty and Human Rights, USA: “Moving Away from the Criminalization of Homelessness, A
Step in the Right Direction” (Apr. 23, 2012), http://www.ohchr.org/en/NewsEvents/Pages/Dis-
playNews.aspx?NewsID=12079&LangID=E.

There are 167 parties to the ICCPR and 74 signatories; the ICESCR has 160 Parties and 70
signatories. See http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg no=IV-
3&chapter=4&lang=en (last visited February 25, 2012).

Police Slash Open Tents to Roust the Homeless St. Petersburg Times, Jan. 20, 2007,

See National Law Center on Homelessness & Poverty, Cruel, Inhuman, and Degrading:
Homelessness in the United States under the International Covenant on Civil & Political
Rights (2013).
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523 See National Law Center on Homelessness And Poverty, Criminalizing Crisis, supra note 345.

524 According to the 2011 Simply Unacceptable report produced by the National Law Center on
Homelessness and Poverty, “At the 2009 National Forum on the Human Right to Housing ...
Fred Karnas, Senior Advisor to HUD Secretary Sean Donovan stated, “whether we formally
acknowledge the ‘human right to housing’ or not, I believe it is our job to proceed to craft and
implement national, state and local housing policies which uphold its spirit.” Karnas then went
on to conduct a brief analysis of federal housing programs according to the seven elements of
the right to housing. Although clearly not constituting an official recognition of the right, this
application of the framework and acknowledgement of a spirit of compliance were important

steps in that direction.”

525 United States Interagency Council on Homelessness, Searching Out Solutions: Constructive

Alternatives to the Criminalization of Homelessness, 8 (2012).

526 Asst. Sec. of State for Democracy, Human Rights, & Labor Michael Posner, The Four Freedoms
Turn 70, (Mar. 24, 2011); Convention on the Law of Treaties Art. 18, May 23, 1969, 1155
U.N.T.S. 331.

527 United States Interagency Council on Homelessness, Opening Doors: Federal Strategic Plan
to Prevent and End Homelessness (2010), available at http://www.usich.gov/PDF/Opening-
Doors_2010_FSPPreventEndHomeless.pdf.

528 See U.S. Department of Housing and Urban Development Statement on the U.S. Participation
in the United Nations’ Universal Periodic Review, available at http://portal.hud.gov/hudportal/

HUD?src=/press/speeches_remarks_statements/2010/statement-110510.

529 The right to housing, as any human right, cannot be viewed in isolation and is integrally linked
to other human rights and fundamental freedoms derived from the UDHR, both social/eco-
nomic and civil/political. Homelessness and poverty are inextricably linked because it is difficult
to obtain and maintain a job without a place to live, and education is often impeded for the same
reasons. Homelessness increases inequality in most aspects of life and leads to indignity in that
everyday activities for the satisfaction of basic needs are turned into complicated and illegal
actions. Cooking, urinating, washing and sleeping are often prohibited in public places, and
the homeless person must spend considerable amounts of time searching for places where these
basic functions can be performed safely and without interference. As Jeremy Waldron argues,
“[A] rule against performing an act in a public place amounts in effect to a comprehensive ban on
that action so far as the homeless are concerned.” Jeremy Waldron, Homelessness and the issue
of freedom, in Liberal Rights, Collected Papers 1981-1991 (Cambridge: Cambridge Univ. Press
1993), at 332.

530 Org. of Am. States, American Declaration of the Rights and Duties of Man, O.A.S. Res. XXX,
ch. 1, Art. XI, (1948); Org. of Am. States, American Convention on Human Rights, “Pact of San
Jose”, Costa Rica, 22 November 1969, ch.1, arts. 1, 2, 26, available at: http://www.unhcr.org/

refworld/docid/3ae6b36510.html [accessed 24 May 2012].

531 Tara Melish, Counsel, Poor Peoples’ Econ. Human Rights Campaign, Situation of the Right
to Adequate Housing in the Americas, Testimony Before the Inter-American Commission on

Human Rights 1-3 (Mar. 4, 2005).
532 Id. at 8.

533 Comm. On Econ., Soc., and Cultural Rights, Report on the Fifth Session, General Comment 3: The
Nature of States Parties’ Obligations (Art. 2(1) of the Covenant), 910, U.N. Doc. E/1991/23 Annex II

(1990)
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See id. at q3 (explaining the meaning of “appropriate measures”).

See IACHR, Resolution No. 3/87, Case 9647, James Terry Roach and Jay Pinkerton (United
States), Annual Report 1986-1987, September 22, 1987, paras. 46-49; IACHR, Report No. 51/01,
Case 9903, Rafael Ferrer-Mazorra (United States), Annual Report 2000, April 4, 2001; I/A Court
H.R., Interpretation of the American Declaration of the Rights and Duties of Man Within the Frame-
work of Art. 64 of the American Convention on Human Rights. Advisory Opinion OC-10/89, July
14, 1989. Series A No. 10, paras. 35-45. See also Statute of the IACHR, Art. 20.

American Declaration, supra note 530, Arts. IX, XI, XXTII.
American Convention on Human Rights, supra note 530, Art. 26.

Org. of Am. States, Charter of the Organisation of American States, 30 April 1948, Art. 34(k), avail-
able at: http://www.unhcr.org/refworld/docid/3ae6b3624.html [accessed 24 May 2012].

Comunidad Mayagna (Sumo) Awas Tingni v. Nicaragua, Inter-Am. Ct. H.R., Ser. C No. 79.
Judgment of Aug. 31, 2001.

See, e.g., Saramaka People v. Suriname, Preliminary Objections, Merits, Reparations, and Costs,

Judgment, Inter-Am. Ct. H.R., Series.C No. 172, Judgment of Nov. 28, 2007.

See M. Emberland, The Human Rights of Companies: Exploring the Structure of ECHR Protec-
tion 42 (Oxford: OUP 2006).

Airey v. Ireland, App. No. 6289/73, 2 Eur. H.R. Rep. (ser, A) at 26 (1979).

Optional Protocol 1 to the Convention for the Protection of Human Rights and Fundamental
Freedoms, Mar. 20, 1952, Art. 1. (“Every natural or legal person is entitled to the peaceful enjoy-
ment of his possessions. No one shall be deprived of his possessions except in the public interest
and subject to the conditions provided for by law and by the general principles of international
law.”) See James v. United Kingdom, 8 Eur. H.R. Rep. 123 (1986); Broniowski v. Poland, 40 Eur.
H.R. Rep. 21 (2005). See also Optional Protocol 1, Art. 6 (on the right to a fair trial), Art. 11 (on

freedom of assembly and association).

See Oneryildiz v. Turkey [GC] 41 Eur. H.R. Rep. 20 (2005).
See Chapman v. United Kingdom, 33 Eur. H.R. Rep.18 (2001).
28Eur. H.R. Rep.CD175 (1999).

Id. at 179.

33 Eur. H.R. Rep. 18 (2001).

App. No. 485/05, admissibility decision of Feb. 7, 2006.

44 Eur. H.R. Rep.16 (2005).

Id. at 110.

Id. at 93.

Id. at 103-7.

See generally id.

Id. at 141-53.

40 Eur. H.R. Rep. 9 (2004).

Id. at 95.

Id. at 94.
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Moscow Branch of the Salvation Army v. Russia, 44 Eur. Ct. H.R. 828 (2006), 999.

R. (on the application of Limbuela) v. Secretary of State for the Home Department [2005]
UKHL 66; [2006] 1 AC 396.

Id. at 8.

Eur. Soc. Charter, Council of Europe, available at http://www.coe.int/t/dghl/monitoring/social-

charter/default_en.asp (last visited Nov. 9, 2011).

FEANTSA v. France, Complaint No. 39/2006, Eur. Comm. on Soc. Rts. (Mar. 19, 2007), avail-
able at http://www.feantsa.org/files/housing-rights/nstruments-and-mechanisms-relating to
the right to hoiusing/Collective%20complaints/Report%20FEANTSA%20t0%20CM. pdf

Art. 31, Part I holds, “Everyone has the right to housing.” Art. 31, Part II states, “With a view to
ensuring the effective exercise of the right to housing, the Parties undertake to take measures
designed: 1. To promote access to housing of an adequate standard; 2. To prevent and reduce
homelessness with a view to its gradual elimination; 3. To make the price of housing accessible

to those without adequate resource.” Eur. Soc. Charter, supra note 562, art. 31 (revised).
FEANTSA v. France, Complaint No. 39/2006, at 41.
See, e.g., Connors v. United Kingdom, 40 Eur. H.R. Rep. 9 (2004).

Winterstein and Others v. France, App. No. 27013/07, communicated on Sept. 9, 2009 (appli-
cants — French nationals and mostly Travellers — were evicted from land in Herblay where

they had stationed their caravans, without any alternative housing being offered to them) and
Yordanova and Others v. Bulgaria, App. No. 25446/06, declared admissible on Sept. 14, 2010 (con-

cerning authorities’ plans to remove a Roma settlement in Sofia).

The Constitution of India, available at http://india.gov.in/govt/documents/english/coi_part_
full.pdf.

Francis Coralie v. Union Territory of Delhi, (1985) 3 SCC 545.

810 E.Supp. 1551 (S.D. Fla. 1996).

1981 AIR 746, 1981 SCR (2) 516, available at http://indiankanoon.org/doc/78536/.

1996 AIR 114, 1995 SCC Supl. (3) 456, available at http://indiankanoon.org/doc/967399/.
(1996) 2 SCC 549.

Id. The issue in that case was a government acquisition of land in order to build accommoda-
tions for the Scheduled Castes. The owner challenged the acquisition, and the Court ruled for
the government by finding a right to shelter under Art. 21 of the Indian Constitution. See also
Shantistar Builders v. Narayan Khimalal Totame, (1990) 1 SCC 520 (affirming children’s right to
adequate housing “The Constitution aims at ensuring fuller development of every child. That
would be possible only if the child is in a proper home.”; “The right to life would take within its
sweep the right to food, the right to clothing, the right to decent environment and a reasonable

accommodation to live in.”)

(1997) 11 SCC 121.

Government of the Republic of South Africa & Ors v. Grootboom & Ors,, 2000 (11) BCLR 1169.
Id. at 940-43.

Id. at 943.
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Id. at 939-47.
Id. at 959.

Occupiers of 51 Olivia Road, Berea Township and 197 Main Street Johannesburg v. City of
Johannesburg and Others (24/07) [2008] ZACC 1; 2008 (3) SA 208 (CC) ; 2008 (5) BCLR 475
(CC) (19 February 2008).

Rodrigo Uprimny, “The Enforcement of Social Rights by the Colombian Constitutional Court:
Cases and Debates,” in Robert Gargarella, Pilar Domingo, Theunis Roux (editors), Courts and

social transformation in new democracies (Ashgate, 2006), 135.
Id.
Id.

Decision No. T-025 of 2004, the Colombian Constitutional Court, http://www.brookings.
edu/~/media/Files/Projects/IDP/Laws%20and%2o0Policies/Colombia/Colombia_T%20
025_2004.pdf, 3.

Id. at §14.
Id. at 71.

Colombia: Improved government response yet to have impact for IDPs, Internal Displacement
Monitoring Centre, Dec. 29, 2011, http://www.internal-displacement.org/8025708Fo04CE90B/
%28httpCountrySummaries%29/DB7CB20B984D6FC4C12579750049182C?OpenDocument&co
unt=10000.

Id.

Id.

Uprimny, supra note 585, at 136.

Victoria (City) v Adams, 2009 BCCA 563 (9 December 2009).
Canadian Charter of Rights and Freedoms, §7.
Victoria (City) v Adams, 2009 BCCA 563, 16-84.
Id. at 985-92.

Finger et al. Interview, Jan. 19, 2012.
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Freitas & Kalil interview, Nov. 15, 2011.
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Housing as a Human Right

John Freitas, former “Chief” of Camp Runamuck, Providence, RI

The right to housing — let’s change it to a right to shelter. Housing can take many forms.
If you can’t give me an apartment, then don’t stop me from setting up a tent. Thats the
answer. Don’t tell me that we have this unused state land but you can’t use it.%%3

Jim Ryczek, Executive Director of Rhode Island Coalition for the Homeless

If we talk about stability and mental health and health and job training and employ-
ment—I mean, how can a homeless person have any stability in any of those other areas
... if [he or she] doesn’t have a place to go home and call [his or her] own and be sheltered
from the elements? But [the right to housing is also | more [than that]. You get to realize
self-actualization. It all starts with really having a dwelling that you can call your own.
And you can’t do any of those other things if you don’t have that. We have a right to a
public education. And we have a right to public safety. I think the right to housing is more
on a par with those types of rights than a right to vote, free speech. ... These are things we
should all have in order to be a healthy society.®**

Rumu Dasgupta, Sociology Professor, Georgian Court University

Of course housing is a human right. There are five things every person has a right to just
by virtue of being human. Food, housing, shelter, healthcare, education. These are five
things where there can be no question about it. Every individual should have it. And if this
country can’t provide it, who will2°°s

Debbie Infante, Americorps VISTA Volunteer, Pinellas County Coalition
for the Homeless

I just wish that we could give everyone who calls us a house and give them the tools to
maintain it. When I think of my daughter, with her own kids, we need to put her in a
house, but that by itself won’t do any good. She needs support and services, someone to
check up on her.**¢

G.W. Rolle, St. Petersburg, FL

Housing should be accessible to everyone, irrespective of their economic condition, men-
tal condition, their motivational condition. Everyone deserves a roof over their heads,
especially in this country where we have so many resources available. Food, clothing, and
shelter are basic human rights.®?




Housing as a Human Right

At the end of each of our interviews, we asked our interviewees whether they
thought housing is a human right and if so, what the human right to housing

meant to them. Some of their responses are excerpted below:

Davida Finger, Assistant Clinical Professor, Loyola Law School

I think we should have housing as a human right; make it a real entitlement, we know
there are other places in the world where that happens and there’s no reason why we can’t
have that here, we would just have to shift the budget over.>*

Jim Kelly, Executive Director, Covenant House

How is housing not a basic human right? I'm all for affordable healthcare and better
schools, but in the day-to-day, where do you live? It’s not just housing, it’s decent, afford-
able housing that is a human right.**°

Mike Miller, Director of Supportive Housing Placement, UNITY

Is housing a right? In an evolved society, we have a right to be safe. And to be in an envi-
ronment that keeps us healthy (physically, mentally). Whatever that means to whoever. ..
that’s housing. We all have a right to see our potential out.*'

Stacy Koch, Director of Neighborhood Services and Facilities, City of
New Orleans

Everyone has a right to feel safe; I do think housing is a right.**

Megan Smith, Co-Director of Rhode Island Homeless Advocacy Project

Housing is a_foundation for so many other things. It’s very hard to have a job when you
don’t have housing. It’s very hard to support your family when you don’t have housing. It’s
very hard to have good mental health when you don’t have housing and therefore stabil-
ity. Housing in a lot of really fundamental ways is stability, and so I think it needs to be a
foundation of... a basic level of service provided to everyone.

NATIONAL LAW CENTER

ON HOMELESSNESS & POVERTY

2000 M St, NW - Suite 210
Washington, DC 20036
202.638.2535
www.nlchp.org



